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Earnings and Costs 


“From the standpoint of our 
clients, we have gone a long way. 
From the standpoint of our directors 
and stockholders, we still have far to 
go. If you are satisfied with the profits 
earned by your trust department in 
recent years, you are to be sincerely 
admired. 

“For years we have been educating 
the public to utilize our trust depart- 
ments. Undoubtedly a lot of our edu- 
cation and our salesmanship have re- 
sulted in building up business which 
we have taken on at a definite loss. 
Perhaps for a year or so it might be 
just as well if instead of educating 
the public, we spent some time in 
educating ourselves on what it costs 
to do business and what profits we 
should fairly turn back to the institu- 
tions that employ us.” 


Conner Malott, Spokane & Eastern 
Trust Company, Spokane, Wash. 
Page 431. 


Standards of Service 


“The future trust officer must have 
what is often spoken of as the service 
motive. By that I mean that, for him 
or her, service to those in need of 
help must be the paramount consid- 
eration, and reward or financial gain 
a subordinate consideration. It is nec- 
essary here to distinguish between 
the trust officer and the trust insti- 
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tution. The trust institution is a busi- 
ness organization, advertising for 
and soliciting business from which it 
expects fees and profits based on the 
cost of the service rendered and the 
responsibilities assumed. 
“The future trust officer must be 
specially trained. He must subordi- 
nate personal financial gain to serv- 
ice. He must be association-minded. 
He must be guided by a definite 
statement of the ethical obligations 
of trust men.” 
James W. Allison, First and Mer- 
chants National Bank of Richmond, 
Va. Page 453. 


Publicity and Advertising 


“In its relations with the public, a 
trust institution should be ready and 
willing to give full information about 
its own financial responsibility, its 
staff and equipment, and the safe- 
guards thrown around trust business 
generally. 

“We have been living out of the in- 
ventory of executor appointments 
made up to the time we discontinued 
advertising and selling our services. 
The probate records show that two- 
thirds of probated wills have been 
made within five years of death. Per- 
haps five months would be the logical 
cycle of any well conceived trust ad- 
vertising plan.” 


W. H. Loos, First Security Bank of 
Ogden, Utah. Page 458. 
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Supervision and Statistics 


“It would seem entirely proper that 
the Federal Reserve banks shall con- 
sider the financial condition of the 
bank or trust company, the general 
character of its management, and 
specifically the character of the man- 
agement of the trust department it- 
self. They are entitled to expect that 
trust business is being administered 
in a separate department under the 
management of officers who are 
designated by the Board of Directors, 
and whose duties have been carefully 
prescribed for them. These officers, 
if they are to render the best service, 
must be free from domination by 
other departments and be permitted 
proper initiative, and operating au- 
thority, within the limits prescribed 
by law and conservative practice. 

“If accurate records as to the trust 
business could be developed, it would 
be highly desirable from the public 
point of view and of great benefit to 
the trust institutions themselves. Ap- 
parently the only way in which this 
could be done would be to obtain ac- 
tual values instead of bookkeeping 
figures. The task would be a tremen- 
dous one and would involve consider- 
able expense, but in view of the many 
misrepresentations and inaccurate 
statements made about the trust 
business, it might be well worth it.” 

Henry A. Theis, Guaranty Trust 
Company of New York, N. Y. Page 
424, 


Modern Trust Indentures 


“Before accepting a trusteeship un- 
der a corporate bond issue it be- 
hooves the trustee to see the inden- 
ture contains not only the usual sav- 
ing clauses, which protect it from 
liability, but also embodies provisions 
giving it and the issuing company 
authority to act in the event it is in 
the interests of the bondholders to do 
so. The trustee should view the in- 


denture from a practical standpoint 
as well as a legal one. 

“One of the most important modi- 
fications to consider is that which au- 
thorizes the trustee to alter the terms 
of the indenture upon the written 
consent of the holders owning a cer- 
tain percentage of the outstanding 
bonds, which would be binding upon 
all the bondholders of the particular 
series.” 

Lorne L. Miller, Portland Trust & 
Savings Bank, Portland, Ore. Page 
437. 


Next Month 


“Cooperative Advertising of Fi- 
duciary Service’—Special article by 
Eliot H. Thomson, chairman of Dis- 
trict of Columbia Bankers Associa- 
tion advertising committee from 1925 
to 1935; outlining the newspaper 
campaign conducted by the eighteen 
trust institutions of Washington, 
D. C. 

“The Estate of Black’’—Special 
article by Edward C. King of Inter- 
national Trust Company of Denver, 
Colo., based on address before Bar 
Association, concerning the trials 
and tribulations of a well-intentioned 
but inexperienced fiduciary, as taken 
from actual cases. 

Double Domicile in Interitance 
Taxation—Report of special commit- 
tee of National Tax Association, deal- 
ing with the problems of multiple 
State taxation of decedents and pro- 
posing possible solutions. 

New Jersey Mid-year Trust Con- 
ference and annual conference of 
Texas Bankers Association Trust 
Section—Excerpts from addresses on 
various current matters affecting 
fiduciaries. 

In addition to the above, other ar- 
ticles pertaining to topics of timely 
interest to trust officials will be pre- 
sented in the December issue. 





Pacific Coast and Rocky Mountain Trust 
Conference 


Thirteenth Regional Convention—Los Angeles, Calif. 
October 31-November 1, 1935 


MONG the practical contributions to 
the development and increasing use- 
fulness to the American public of our 
trust institutions, those made by the 
Pacific Coast and Rocky Mountain States 
Trust Conference deserve a foremost 
rank. Mixed with the conservative influ- 
ence of time-tried policies of fiduciary 
administration was an undercurrent of 
aggressive forwardness and frankness in 
the discussions which disabuse any con- 
ception of “passive” trusteeship. The 
first regional trust conference originated 
with the Western States in 1923, and the 
same pioneer spirit has given this re- 
gional the distinction of being the only 
one to maintain a continuous tenure and 
activity, even through depression years. 
The guiding principle of these confer- 
ences was eloquently expressed by Pre- 
siding Chairman A. L. Lathrop in his 
concluding remarks to the delegates: 

“They build up our morale and our 
business integrity. They strengthen our 
position in regard to the ethics of our 
business and improve our capacity by 
giving us a knowledge of, and sympathy 
with the problems of others.” 

The necessity for eliminating the dis- 
parity between the great 
responsibilities and poten- 
tial liabilities assumed in 
the fiduciary relationship, 
and the generally nominal 
-and too-frequently inade- 
quate compensation for 
these services, was particu- 
larly impressed in the course 
of the proceedings. Like- 
wise, there was brought 
home forcibly the growing 
importance of research and 
uniformity in the compila- 
tion of trust department 
statistics adequate to give 
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a clear picture, both institutionally and 
to the public, of the real position of the 
trust department in the nation’s eco- 
nomic fabric. 

Other addresses and discussions lucid- 
ly demonstrated the increasing vitality 
and initiative of corporate fiduciaries in 
the business-like, yet considerate, solu- 
tion and readjustment of both personal 
and corporate trust problems. To the 
trust prospect, skeptical of the “human” 
qualities of the corporate fiduciary, such 
a conference would be a revelation of the 
unsparing and successful efforts by 
which the trust officer fulfills the prom- 
ise, not alone of his legal, but also of his 
moral obligations to his trust. 

The stimulating nature of the ad- 
dresses and round-table demonstrations, 
compressed into a two-day program, en- 
gendered more open-forum discussion 
than was possible in the limited time 
available to the three hundred trust and 
banking officials attending the confer- 
ence. The convention has been invited 
to meet in Portland in 1936. 
Institutional Value and Integrity of Trust 

Departments 

In his opening address as general 
chairman of the conven- 
tion, A. L. Lathrop, Vice- 
president of the Union 
Bank & Trust Company of 
Los Angeles and President 
of California Bankers Asso- 
ciation, sounded a keynote 
of reviving confidence and 
cited the laudable record 
of trust departments in 
recent years: 

“From smaller begin- 
nings our business has 
grown to colossal propor- 
tions, and the volume of 
business and personnel 
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have increased many fold, and its im- 
portance in the field of banking has 
grown apace. The earning capacity of 
commercial savings banking institutions 
is being somewhat lessened and re- 
stricted, and trust revenues are becoming 
increasingly important in the income 
statements of all institutions doing a 
fiduciary business. 

“The great depression, which took its 
toll from banks and individuals, did not 
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deal so harshly with the investments of 
trust companies, and I am confident that 
a survey of the nation would show that 
the investments of trust funds generally 
in intrinsic value have sustained far less 
loss and depreciation than any other class 
of investments. 

“T believe that a big year is ahead and 
the trust companies are ready for it with 
capital, experience, and trained per- 
sonnel.” 





Relations of Trust Companies With Federal Government 


Examination and Supervisory Procedure, with Special Reference to Trustee 
Control of Wealth 


Address of HENRY A. THEIS 
Vice President, Guaranty Trust Company of New York 


HERE are four major points of 

contact which banking institutions 
in their trust capacities have with 
the Federal Government—the examina- 
tion of trust departments by Federal 
Reserve banks, the Comptroller of Cur- 
rency, the Federal Deposit Insurance 
Corporation, and the Tax Bureaus. I 
shall confine myself to the examination 
of trust departments. 

Some of us are subject to examination 
by state authorities, Federal Reserve 
Banks, the Comptroller of Currency, and 
the Federal Deposit Insurance Corpora- 
tion. That this situation is anomalous is 
recognized by Government officials and 
an effort towards uniformity and the 
elimination of duplication is being made. 
The present status must necessarily 
make for divided responsibility, and 
opportunities for too many cooks spoil- 
ing the broth. At the same time the 
expense of so many examinations un- 
necessarily imposes upon society a tre- 
mendous amount of economic loss. It may 
well be argued that society has never re- 
ceived full value in return for the cost 
that has been imposed upon it in main- 
taining for these many years the expen- 
sive machinery of bank examinations and 


bank supervision. In isolated instances 
the supervision of banks by govern- 
mental agencies might have served well, 
but the most enthusiastic advocate of 
governmental bank supervision would not 
claim that governmental supervisors 
have ever retarded or prevented a bank 
crisis. But the idea of supervision of 
banks by governmental authorities is so 
deeply ingrained in the minds of our 
people that it would be a waste of time 
to endeavor to discuss this question. The 
only thing that remains for us is to co- 
operate with the supervising authorites 
in such a way that the greatest possible 
good to society will result. 


Mutual Concern to Avoid Conflicts 


It is flattering to the farsighted lead- 
ership in the trust field that the examin- 
ing authorities have adopted the State- 
ment of Principles of Trust Institutions, 
as set forth by the Trust Division and 
approved by the Executive Council of the 
American Bankers Association, as the 
standard by which they will judge the 
operation of each individual trust depart- 
ment. This is not strange, because the 
ideals of the trust institutions them- 
selves and of the examining authorities 
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should be identical, namely—efforts 
towards seeing that trust departments 
are operated on a steadily sounder and 
safer basis. So long as the trust institu- 
tions in running their trust departments 
and the examining authorities in their 
examinations adhere strictly to correct 
standards, no conflict between the two 
need arise. It is only when the trust in- 
stitutions wander away from the lines 
laid out in the Statement of Principles, 
or if the examining authorities digress, 
that conflict may spring up. It should be 
stated in all fairness to the authorities 
now in control of trust department ex- 
aminations that so far they have, by and 
large, taken a fair and reasonable atti- 
tude. When trust institutions wander, the 
examining authorities should be firm. 
When examining authorities wander, the 
trust institutions should be equally 
aggressive in their resistance. 

For it is the history of Bureaus that 
they continuously and almost irresistibly 
reach out for more control and more 
power. In spite of themselves, this in the 
future may be the tendency of the exam- 
ining bureaus in trust department mat- 
ters. Trust institutions, therefore, must 
be forever on the alert to protect them- 
selves, and through them the public, 
against such tendency. 

There must of course first be certainty 
beyond doubt that they are in the right 
and that the examining authorities are 
in the wrong. They must never resist 
encroachment solely on the ground of 
inconvenience or expense to themselves, 
but always if the encroachment consists 
of non-essentials. The public good must 
be the measure by which their actions 
are determined. 

We can be assured that this venture 
on the part of the Government will im- 
pose upon trust institutions a continuous 
struggle and an added burden, which 
must be handled firmly at all times. The 
more our own houses are in order, the 
easier it will be to check the examining 
authorities from saddling on the public 
unnecessary and inconsequential bureau- 
cratic activity. 

If the examinations by the Federal 
Reserve Banks of the trust departments 
of national banks and the institution of 
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like examinations of the trust depart- 
ments of state member banks and trust 
companies is to accomplish anything, it 
must tend to raise the standards of trust 
department performances. It becomes 
necessary, therefore, to consider what 
such examinations should include. 


Standards for Measuring Trust Performance 


To begin with it would seem entirely 
proper that the Federal Reserve banks 
shall consider the financial condition of 
the bank or trust company, the general 
character of its management, and spe- 
cifically the character of the management 
of the trust department itself. They are 
entitled to expect that trust business is 
being administered in a separate depart- 
ment under the management of officers 
who are designated by the Board of 
Directors, and whose duties have been * 
carefully prescribed for them. These 
officers, if they are to render the best 
service, must be free from domination 
by other departments and be permitted 
proper initiative, and operating author- 
ity, within the limits prescribed by law 
and conservative practice. 

The examining authorities must con- 
sider the adequacy of the bookkeeping 
and accounting methods employed by 
each institution, and the methods of 
physical control of trust and agency 
property. An examination should natu- 
rally include the verifying of trust assets, 
proving of balances, and the reconciling 
of accounts. The scope of this auditing 
should vary according to-the degree of 
comprehensiveness of audits by trust 
institutions’ own independent internal 
auditing departments, or by outside 
auditors, and the frequency and thor- 
oughness with which such audits are 
made. 

In those institutions which provide 
these independent audits, spot tests only 
should be necessary, but where inade- 
quate audits are provided a complete 
verifying of trust assets against trust 
records, a complete proving of balances 
and reconciling of accounts seem neces- 
sary. 

In addition to the regular internal 
precautions that should be taken to pro- 
tect the trust department from the pos- 
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sibilities of malfeasance or misfeasance, 
it is also extremely important that the 
assets of the bank be protected against 
such a contingency by adequate insur- 
ance coverage. While small losses or sur- 
charges could be easily borne, it must 
be remembered that a large payment of 
this kind may cause the capital of the 
bank to be impaired. It is, therefore, 
vitally necessary that a bank protect 
itself with sufficient insurance against 
the possibility of burglary, theft, larceny, 
robbery, hold-up, misplacement, destruc- 
tion, dishonest or criminal act of any 
officer, clerk, servant or other agent, of 
money and securities in its possession. 
Likewise, similar insurance should be 
carried for securities in transit or ship- 
ped by registered mail. Insurance should 
be carried against forgery of securities 
by reason of having dealt with securities 
as principal, broker, agent, trustee or 
fiduciary. All real property held in any 
fiduciary capacity should always be ade- 
quately covered by public liability and 
workmen’s compensation insurance, to- 
gether with fire and rent insurance, as 
required. In those banks where mes- 
sengers are used to carry securities 
through the streets and public buildings, 
it is sound business to cover these em- 
ployees against death and dismember- 
ment. All automobiles used by officers or 
employees on company business, whether 
owned or rented, should be covered by 
liability, property damage and collision 
insurance. In the large institutions it is 
advisable to carry insurance against 
guarantees or surety bonds taken on the 
reissue of stock certificates or bonds. 


Investment Management and Liability 


As it is a principle of trust adminis- 
tration that trust investments should be 
made, retained, or sold only upon the 
authority of committees, the examiner 
will want to ascertain the kind of com- 
mittees designated for this purpose, and 
the composition of these committees. In 
the larger institutions those committees 
may consist of an investment committee 
and a real estate or mortgage committee 
—in the smaller institutions these duties 
may be combined in a single committee, 
and to this committee may also be added 
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the further duty of determining trust 
department policies. 

A check should be made that minutes 
of all meetings of such committees record 
fully all actions taken by the committees 
and that these minutes are preserved as 
a part of the permanent records of the 
trust department. The minutes of such 
committees should also be reported to 
and acted upon by the Board of Directors. 

The business of settling estates and 
administering trusts constitutes the 
largest portion of the business carried 
on by trust departments throughout the 
country. As the promptness with which 
estates are settled is one of the measures 
of the character of the service rendered, 
it seems entirely proper that the exam- 
iner will report to the management all 
estates which have not been closed out 
within eighteen months from the date of 
inception. In checking the performances 
in the settling of estates very little else 
can be accomplished by an examiner, 
unless it is to build up a record of suits 
brought against the trust institution as 
executor, and the losses sustained. 

The life blood of administering trusts 
consists of the investments carried, and 
the examiner cannot presume to be an 
investment counsel, but it is incumbent 
upon him to ascertain as best he may the 
general quality of the investments of 
the department which he is examining, 
having uppermost in his mind that a 
trustee is primarily a conserver. He will 
want to make spot checks to ascertain 
that investments are not made or re- 
tained contrary to the provisions of the 
trust instrument. He will want to review 
investments which when they came to 
the institution were unauthorized or 
which may have become unauthorized 
during the time they were held by the 
trust institution to see with what care 
they are supervised so that they are not 
sold too soon or held too long. In this 
part of his work his observation can be 
general only, and not specific; he cannot 
possibly hope to examine each instrument 
and the securities which have come into 
and gone out of the account, and those 
which remain. 

The examiner will want to satisfy him- 
self that investments are properly diver- 
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sified and that ample consideration is 
given to both safety of principal and 
dependability of income. He will most 
certainly want to make a thorough check 
of the purchases and sales of securities, 
to make sure that there has been no 
“self-dealing” on the part of the depart- 
ment which he examines. Trust depart- 
ments, therefore, should avoid all trans- 
actions which in themselves may not 
constitute “self-dealing” but which never- 
theless may have that appearance. The 
examiner will of course verify that the 
properties of each trust are kept separate 
from those of all other trusts: separate 
as well from the properties of the trust 
institution itself. 

No human being could ascertain the 
actual or contingent liability of a trust 
department. The question of liability 
does not arise until a claim for a sur- 
charge is made; such a claim in itself 
is not a liability. Usually a liability is 
not determined until it has been tried 
in the courts and passed upon, generally, 
by the final court. 

While it is understood that in con- 
ferences of the examining authorities, 
extensive discussions were had as to 
whether or not liability in the case of 
each trust could be determined, it was 
deemed impossible to expect an exam- 
iner to fix liability, or even to make an 
approximate estimate of the extent of 
liability. If this is true, trust men every- 
where can congratulate themselves that 
this conclusion was reached, or other- 
wise they would have been subject to 
unbearable expenses, without anything 
being accomplished. 


Care should be exercised by examiners 
that nothing which they do, and nothing 
in reports which they file, give an op- 
portunity to unscrupulous lawyers to file 
strike suits against trustees. 

The examiner will wish to satisfy him- 
self that where necessary all proper 
court accountings are filed, and where 
court accountings are not necessary, that 
proper accounts are rendered to bene- 
ficiaries and others interested. He will 
want to ascertain, when there are co- 
executors, that they are consulted before 
actions are taken and that on all impor- 
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tant matters legal opinion of competent 
counsel is obtained. 

The examining authorities may well 
consider the question of a trust depart- 
ment’s earning power. It may be difficult 
to set up a standard. It might be possi- 
ble, after some years of experience, to 
attempt to find a reasonable ratio of net 
earnings to gross earnings, making due 
allowance for taxes and local conditions, 
for if a trust department, after being in 
operation a reasonable length of time, is 
not making a profit, there is a question 
as to whether its losses are affecting the 
line of safety of the institution itself. It 
is only out of profits that reserves can 
be set up, and reserves are necessary in 
every institution. The examiner can per- 
form a useful service by calling to the 
attention of the management the state of 
the trust department’s profit account. In 
many instances inadequate fees have re- 
sulted in poor service and insufficient ad- 
ministration, with consequent injury to 
the trust institution. 

The examination of trust departments 
will in time build up a splendid record 
of the performance of those depart- 
ments. This record will undoubtedly 
prove competent management on the 
part of a large percentage of trust in- 
stitutions. It will have a great advan- 
tage in refuting reckless and untrue 
statements about the conduct of the trust 
business. Public officials already have 
given complimentary testimony about the 
performance of trust institutions. * * * 

(Editor’s Note: Mr. Theis. then quoted 
statements by Comptroller of the Currency 
O’Connor; Eugene M. Stevens, chairman, 
Federal Reserve Bank of Chicago; and 
Richard L. Austin, chairman, Federal Re- 
serve Bank of Philadelphia.) 

The statements of [these] public offi- 
cials and the records of examining au- 
thorities all over the country ought to 
be a great help in guiding State and 
Federal legislatures into proper channels, 
and in avoiding legislation undesirable 
from the social point of view. * * * 


Misconceptions as to Control of Wealth 

There is a phase of the trust business 
to which little attention has been paid 
by trust men in the past, but which in 
the opinion of many looms as very im- 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 
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portant, and should have our most earn- 
est consideration. At the Mid-Winter 
Trust Conference it was stated that the 
Federal Reserve System was giving con- 
sideration to the question of trust de- 
partment statistics. It would be most de- 
sirable if the work of examining trust 
departments and the collecting of sta- 
tistical information could be completely 
and entirely separated. The two serve 
entirely different purposes. The one deals 
with a particular trust department and 
is largely individual. The other is the 
compilation of mass information which 
can be put to uses that have nothing to 
do with the safe conduct of trust busi- 
ness. The one should be made at irregu- 
lar intervals and without notice; the 
other should report the conditions on 
regular and fixed dates, year in and year 
out. It is highly desirable, therefore, that 
we should all lend our efforts towards 
the separation of the examination of 
trust departments and the compiling of 
statistical facts. If this statistical infor- 
mation is to be of any real value it must 
be based not upon theories and supposi- 
tions, but upon facts. 

Frequently, statements are made about 
the value of properties held in trust in- 
stitutions, and the power and control of 
these institutions over wealth, over cor- 
porations and governmental subdivisions, 
by reason of the concentration of trust 
funds. Even trust men themselves, in 
their zeal for boasting about the impor- 
tance of their business, innocently con- 
tribute to the opportunities for misuse of 
these statements, with great harm to the 
public. The error in the situation is the 
giving to the public a greatly exaggerated 
idea of the value of properties held in 
trust, and a completely erroneous idea of 
the power and control wielded by trust in- 
stitutions. 

Figures on values of properties held 
in trust institutions, when simply shown 
in the aggregate and not classified, look 
very large and misleading. Let us break 
down the figures ordinarily discussed to 


get at the real trouble of this matter. 
%* & * 


Obviously securities held in purely 
agency or bailee functions with no title 
or use in the trust institution, should 
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not be included in any figures or trust 
funds. Rarely, if ever, are securities held 
in these capacities voted by the trust in- 
stitution, except solely under the direc- 
tion of the principal, and therefore form 
no part of trust assets that may properly 
be said to be trust institution controlled. 

Securities held by trust institutions 
in their capacity as trustees under bond 
issues consist of collateral, muniments of 
title, sinking fund assets, unissued bonds, 
cancelled bonds, and perhaps refunded 
bonds. The trustees have no control 
whatever over such securities, except 
perhaps for a limited time, in case of de- 
fault. Almost uniformly when stocks are 
so held, these stocks are voted by the 
principals and not by the trustees. 

Securities and properties held as ex- 
ecutor, administrator, trustee, commit- 
tee, guardian, conservator, or court de- 
positary, are of various kinds. Securities 
and properties held as executor and ad- 
ministrator should be separated from 
other trust assets and not viewed as 
properties controlled by the trust insti- 
tution with accompanying power, for the 
reason that a vastly greater part of all 
estates are paid out and distributed as 
rapidly as the estates can be settled, and 
only a small portion of such estates final- 
ly passes into trusts. In getting at the 
real values held by trust institutions in 
trust, this constantly moving volume 
should be shown separately from the con- 
trolled trust funds so as not to be re- 
garded as part of the aggregate wealth 
held in trust institutions and controlled 
by them. 

Securities held as committee, guard- 
ian, conservator, or court depositary are 
handled under court direction and there- 
fore should not be included as wealth 
controlled by trust institutions. * * * 

Securities held under direction trusts, 
trusts with responsibility with co-trus- 
tees, consent trusts and revocable volun- 
tary or living trusts, should be elim- 
inated from the figure of aggregate 
wealth held in trust institutions and con- 
trolled by them. Certainly, so long as a 
trust institution does not control the in- 
vestments it holds it has no influence 
over any corporation whose securities it 
may hold. 
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This leaves the securities held under 
sole responsibility trusts with either full 
or partial discretion as to investments 
in the trustee. It is only in this class of 
trusts that there is any measure of con- 
trol in the trustee. Even here it is not 
as great as is generally supposed. A large 
number of the existing trusts are con- 
fined to investments authorized by state 
laws. Most trust investment are in bonds 
and in bonds and mortgages on real, es- 
tate, so that not much voting power 
finally rests in the trustees. Only a few 
states permit stocks for trust invest- 
ments. On the whole no large volume of 
stocks are purchased for trusts even 
where the trustee has the authority. 
Therefore, the voting power of trustees 
based upon control over stocks held in 
trust is relatively slight. 

It must be evident to thinking men 
that trust institutions do not have and 
do not exercise any control over states, 
counties, or cities whose bonds they buy 
in the market for trusts. Holding bonds 
of corporations gives them no control or 


power over these corporations, and when 
it is understood to what a limited extent 


these institutions scattered over the 
country having voting power of stocks, 
it will readily be understood that there 
is no concentrated power there. 
Furthermore, most states have laws 
prohibiting property to be held in trust 
in perpetuity, except for charitable and 
educational purposes, and most states 
have rules limiting the time property 
can be held in trust for individuals, 
thereby compelling within a compara- 
tively brief space of time the ultimate 
distribution of the property. 


Lack of Uniformity in Trust Statistics 

Up to the present time no separate 
method for the collating of trust figures 
for statistical purposes has been devel- 
oped. The office of the Comptroller of the 
Currency has published statistical infor- 
mation from national banks. The figures 
reported in his statistical tables have 
been obtained from the trust institutions 
from their own accounting control rec- 
ords, each institution reporting accord- 
ing to its own method. Obviously, statis- 
tical figures which have as their source 
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three different methods of accounting 
control can have no value in reflecting 
a true picture of the trust business. The 
three main methods of accounting con- 
trol are popularly referred to as the par 
value method, unit value method, and the 
inventory or cost method. 

Under the present system of reporting 
statistics, * * * in a direction case, a 
trust institution using the inventory or 
cost basis would report $93,750; a trust 
institution using the par value basis 
would report $40,000; and a trust insti- 
tution using the unit value basis would 
report $525. The actual value of the trust 
is $62,500. In all three control methods, 
the figures do not in the least reflect ac- 
tual values. Naturally, if these control 
figures are used for statistical purposes 
they misrepresent and mislead. Statistics 
which have their source in these three 
accounting methods are worse than no 
statistics at all, and an effort should be 
made to eliminate statistics of this char- 
acter. 

If the trust institutions can devise a 
sound system of statistical reports, the 
Comptroller of the Currency could prob- 
ably be induced to adopt it in the place of 
the one now used by him. The Federal 
Reserve Board has not progressed far 
enough in its work of examining trust 
departments to establish a system of col- 
lating figures for statistical purposes. 
This is also true of the Federal Deposit 
Insurance Corporation. All three of them 
would probably be open to suggestions 
from banks and trust companies, if these 
suggestions proved to be sound and pro- 
duce a reliable system. 

If accurate records as to the trust 
business could be developed, it would be 
highly desirable from the public point 
of view and of great benefit to the trust 
institutions themselves. Apparently the 
only way -in which this could be done 
would be to obtain actual values instead 
of bookkeeping figures. The task would 
be a tremendous one and would involve 
considerable expense, but in view of the 
many misrepresentations and inaccurate 
statements made about the trust busi- 
ness, it might be well worth it. In a sta- 
tistical report of this kind it would not 
be necessary to have each trust valued 
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as of the same date as long as the valua- 
tion of each trust was made some time 
within the calendar year. * * * 

It seems to be the tempo of the times 
to want to reform by legislation every- 
thing in sight. We are not content with 
reform by evolution, though that meth- 
od may be more certain and more lasting. 
This insane desire to pass laws regulat- 
ing everything from potatoes to octo- 





puses may strike us. If that time does 
come we must be prepared to face the 
problem so that the public which now 
does business with us, and that even 
vaster public which will need trust serv- 
ice in the future, may not be harmed. 
One of the best methods of defense will 
be to have our case well prepared, with 
all the facts at hand. To do this, we must 
begin at once. 


Service and Responsibility as a Basis for Trust Charges 
Inadequacy of Fee Schedules to Meet Expenses and Contingencies 


Address by CONNER MALOTT 
‘Vice President, Spokane and Eastern Trust Company, Spokane, Washington 


RUST departments in national 

banks, the country over, carry one 
individual trust account for every thou- 
sand population. West of the Rockies 
the ratio is twice that high, and the aver- 
age size of our trust accounts, $65,000, 
is practically equivalent to the national 
average. I am satisfied that the stand- 
ards of service established and main- 
tained on the Coast are at least as high 
as p¥evail over any large area. 

From the standpoint of our clients, we 
have gone a long way. From the stand- 
point of our directors and stockholders, 
we still have far to go. If you are satis- 
fied with the profits earned by your trust 
department in recent years, you are to 
be sincerely admired. One of the great 
banks of the Pacific Northwest, with a 


trust business of the first magnitude, 
reported net earnings last year of $23,- 
000. That included a paper profit of 
$7,000 for interest on trust deposits. The 
department made no allowance for such 
embarrassing expenses as rent, light, 
taxes and general overhead. One of the 
finest and largest banks on the Pacific 
Coast, with a trust department that is 
doing a marvelous job, showed a loss of 
$5,000 on its trust business. 

I am afraid that these results come too 
near to being typical. They are not due 
to bad management. On the contrary, the 
careful and thoroughgoing way in which 
these trust departments are conducted 
necessitates an expense that eats up 
available income. In our profit and loss 
account, we have become more expert in 
subtraction than in addition. 
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Figures Reveal Low Gross Earnings 


Certainly, Service and Responsibility 
were never set up as a basis in estab- 
lishing our fees. Their importance 
seemed self-evident, and it looked as if 
we must be wallowing in a special and 
exclusive darkness. To get some light, I 
wrote 155 trust executives all over the 
United States to find out what they had 
done. At least it was comforting from 
the answers to find out that the rest were 
in the same sorry plight as ourselves. 
There were 98 replies to the question- 
naire. Many of the best-informed and 
most capable executives in the business 
wrote thoughtful letters discussing the 
problem. It would be boresome to give 
the details in an address like this, but I 
have prepared a memorandum attached 
to which is a review of some most 
astonishing data derived from reports of 
the comptroller of the currency and state 
supervisors of banking. These figures 
give the earnings of trust departments 
in national banks the country over, clas- 
sified in various groups. They also give 
the earnings of trust departments in the 
principal cities of the Pacific Coast. 
Everyone of us should be tremendously 
interested in studying the earnings of 
his own department in comparison with 
the earnings of the field. 

Last year the national banks in the 
United States carried a trust responsi- 
bility of $20,000,000,000. All that they 
received by way of earnings was less 
than $24,000,000. To put it another way, 
their earnings only averaged $1.18 gross 
for every $1,000 of business on their 
books. You can guess how much was net. 
On that subject the figures are discreetly 
silent. Most of us, running small depart- 
ments, assume that our gigantic neigh- 
bors in the big cities must be making 
money on account of their volume. The 
facts are that in cities of 1,000,000 or 
more, the average gross earnings based 
on trust responsibility shrivel down to 
less than $1 per $1,000. These figures 
include corporate trust business. 

Here on the Pacific Coast, where our 
ratio of individual trusts is much higher 
than the national average, our most 
pressing problem relates to fees collected 
on these personal trusts. With them, our 
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expenses are at the maximum; liability 
for loss is heaviest. It is impossible to 
say what average earnings may be on 
personal trusts, but by the most opti- 
mistic calculation, the figure is so low as 
to be simply appalling. We charge $1 for 
simple safekeeping of customers’ securi- 
ties. Yet the national banks as a whole 
are handling personal trusts with all the 
expense and liability and worry thereby 
involved for a fee that cannot exceed, 
and I believe does not nearly equal, $2.09 
per $1,000 yearly. 

It is true that on the Pacific Coast we 
are in a better position than the national 
average. Particularly in Southern Cali- 
fornia, a serious attempt has been made 
to put fees for personal trusts on a com- 
pensatory basis. The results have been 
manifest in the average fee structure 
throughout the whole territory west of 
the Rockies. Even with the benefit of Los 
Angeles schedules, all the national banks 
on the Pacific Coast only earn $1.93 per 
$1,000 of trust responsibility, and the 
most optimistic calculation on earnings 
against individual trust accounts cannot 
exceed $2.79 per $1,000 yearly. The gross 
revenues on the average personal trust 
of $65,000 cannot be more than $180 a 
year. Just think of that! A man who has 
spent a lifetime accumulating $65,000 
dumps the property in our laps to be 
invested and reinvested. We must pay 
the taxes, handle a miscellaneous mess of 
securities, manage real estate, run a 
business, educate children and grand- 
children, provide for a widow, and dis- 
tribute income and principal from time 
to time, all in accordance with the man- 
date of an ironclad trust. If we make a 
mistake, our capital is chargeable with 
the loss. If we go outside the law, we 
ourselves are headed for trouble. For 
that job, we are lucky if we get $15 a 
month gross. . 


Replies on Adequacy of Fees 


Out of 98 trust executives who an- 
swered the questionnaire, only 27 believed 
that the fees they receive on personal 
trusts show a satisfactory margin of 
profit. The comment ‘from some of these, 
who wrote they were being adequately 
paid, indicates that they are optimists. 
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Their fondest hope was that some day 
they might build up their fee schedule 
to the point where they would get 2% 
on corpus. They didn’t pretend that they 
were reaching that figure at present and 
still they thought they were adequately 
paid. Their attempt to increase fees to 
14% a year can only be classified as un- 
mitigated avarice. 

Sixty trust executives said they be- 
lieved net profits would be increased by 
raising fees on personal trusts. Twenty- 
four said no. The others were indefinite. 
On the average it appears that 39% of 
final net earnings are represented by the 
net earnings of the probate division. It 
is astonishing to find how closely the 
answers from all over the country con- 
formed to this figure. However, a fre- 
quent answer is that all the net earnings 
of the department were represented by 
probate fees. The other services no more 
than carried expenses of the department. 
Corporate trustees have little in the way 
of unique qualifications for acting as 
executor or administrator. Lawyers and 
personal friends have handled that class 
of business for centuries. Probate fees 
are almost universally fixed by statute or 
by the court. Contingent liabilities are 
relatively small. The total volume of pro- 
bate business compared to the totals in 
an active trust department is micro- 
scopic. Yet the humiliating fact remains 
that our fees on the other classes of busi- 
ness in which we specialize and for which 
we build up our great organization are 
so low that profit or loss frequently de- 
pends upon the volume of our probates. 

Returning to the questionnaire: Los 
Angeles trust men split 50-50 on the 
question of whether fees on personal 
trusts are adequate. In the San Francisco 
area only three trust executives out of 
eleven felt that their fees on personal 
trusts were adequate. In the Salt Lake 
area only one out of five said yes. In the 
Seattle-Portland-Tacoma-Spokane terri- 
tory, only three out of fifteen were satis- 
fied. In New York, including New York 
state, only one out of six believed trust 
fees sufficient. In Chicago, three out of 
four trust companies replied that fees 
were compensatory, but letters from 
Chicago trust executives modified that 
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picture considerably. This is from the 
vice-president of one of the finest insti- 
tutions in that territory: “Analysis dur- 
ing two years has amazed us by disclos- 
ing the number of trusts on which fees 
leave us with large actual losses. The 
loss may be occasioned by a multitude of 


conditions peculiar to the individual 
trust. Net earnings from our personal 
trusts, particularly during the past four 
or five years, do not seem at all adequate 
in comparison with size and responsi- 
bility.” 

A New York executive writes: “While 
it is profitable to handle a perfectly sim- 
ple estate or trust on the basis of fees 
allowed, any complication means a loss.” 
The head of a large upstate trust com- 
pany in New York writes: “Our average 
trust is between $25,000 and $30,000, and 
our average net for the past five years 
has been 14 cents per $1,000 of trust 
assets.” That means a profit of $4.20 a 
year on a $30,000 trust. 

One of our Oregon friends reports that 
in 1934 the direct expense of personal 
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trusts was 72% of the fees and reason- 
able overhead was 2742%, so the net was 
only %% of fees collected. He adds: 
“Whatever profit is made on our few 
large trusts is consumed in the carrying 
costs on the small accounts.” 

A Seattle trust man writes: “A few 
accounts that run $250,000 or over bring 
up the average in fees so that the receipts 
probably just about cover actual operat- 
ing costs. It is probable that most of our 
personal trusts and testamentary trusts 
are carried at fees that are inadequate. 
Little or no profit is being realized from 
this class of business.” 

This is from a San Francisco man: “A 
great number of personal trusts are 
carried at a net operating loss. Fees are 
not sufficient to provide for contingent 
losses.” The head of one of the livest 
trust companies in Los Angeles writes: 
“We have the highest schedule of fees 
in the state, but I am satisfied that many 
of our charges should be revised up- 
wards.” 

As only 27% of the men who answered 
the questionnaire believe that fees are 


adequate, and as more than 60% believe 
that net income would be improved by 
increasing the fees, we can take it for 
granted that the present structure is 
fundamentally weak. 


Losses From Contingent Liabilities 


The fourth question was: “Have con- 
tingent losses on account of personal 
trusts been a disturbing factor in the 
past six years?” Twenty-one out of 98 
trust men said yes. In addition, several 
others reported that they were facing 
contingent losses that had not yet been 
determined. These contingent losses in 
some cases centered around liability for 
non-payment or for insufficient payment 
of state and federal taxes. Distribution 
of trusts, even though all estate and 
inheritance taxes were satisfactorily 
accounted for, left some trustees in 
trouble because they had not procured 
adequate clearance of income taxes 
chargeable to the trustor during his life- 
time. The increasing problem of tax 
responsibility, with the corporate trustee 
personally liable either for negligence 
or for mistakes in guessing how the 
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courts will finally determine the law, is 
a problem that confronts everyone of us. 

The Kelly case in Minnesota is an illus- 
tration of contingent loss that may be 
incurred by a trustee acting in good faith 
under the unqualified advice of counsel. 
Minnesota had a law which permitted a 
corporate trustee to purchase securities 
from itself for trust investment. Cor- 
porate trustees did a substantial busi- 
ness in supplying trust accounts with 
mortgages which were purchased under 
the authority of this law. In the Kelly 
case the beneficiaries found themselves 
the unhappy possessors of some unfor- 


‘tunate investments. They undertook to 


charge the corporate trustee with the loss 
on the ground that the statute was not 
meant to permit a corporate trustee to 
purchase investments from itself in its 
own corporate capacity, but was only in- 
tended to permit the corporate trustee 
to buy and sell securities between 
accounts in each of which it was a 
trustee. To everybody’s amazement, the 
Supreme Court approved this interpre- 
tation. Since then Minnesota trustees 
have had a sad time making adjustments 
to avoid a legal surcharge. They will be 
fortunate if they make sufficient profits 
on personal trusts in years to cover their 
liabilities. 

Then we have the case where the 
trustee retains or renews an investment 
on the insistence of the beneficiary—per- 
haps in response to written demands, If 
the outcome shows a loss, and the bene- 
ficiaries move in to surcharge the trustee, 
the result can be decidedly disastrous. It 
is needless to amplify the various ways 
in which a trustee acting diligently and 
in the best of faith may find himself in- 
volved in a loss. Practically speaking, 
these losses will continue as an inevitable 
factor. When it comes to the question of 
how we shall handle them, there is a 
world of confusion. One of the questions 
was: “Do you suggest that fees should 
be built on a basis that would include a 
provision for contingent losses? If so, 
what would be a reasonable factor?” The 
most frequent reply was a confession of 
ignorance as to how the problem could 
be met, but this was usually coupled with 
a suggestion that there should be a gen- 
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eral interchange of experience. Specific 
suggestions included these: 

“Set up 5% of the gross fees into 
reserve.” “Set up at least 25% of earn- 
ings as reserve.” “Provide reserve equal 
to %4% of principal.” “Fees for con- 
tingent losses should be based on the 
combined experience of a number of well- 
run trust companies.” “Provide for losses 
on the basis of the losses that actually 
materialized from 1925 to 1935, which 
comprise the period of prosperity, de- 
pression, and recovery.” “Establish a 
reserve based on the actual experience 
from 1910 to 1935.” “Fix fees on a 10- 
year average of costs.” “Fix fees so as 
to include a charge for public liability 
insurance in the case of real estate.” 
“This risk should be covered by an in- 
demnity bond rather than by self-insur- 
ance defrayed by increased percentage of 
trust fees.” 


Proposals for Increased Fees 
Numerous suggestions were for in- 
crease of fees all the way from 5% to 
75% above the present level. These sug- 


gestions for increased fees, or for re- 
serves, however, were not unanimous. 
Several replied: “Do not think traffic 
will stand provision for losses.” It might 
be pertinent to ask the men who gave 
this answer why they accept any new 
business. Another replied: “Better have 
the papers drawn so losses do not fall on 
the trustee.” This was from a trust 
executive who had abounding faith in 
the saving grace of exonerating clauses. 
Some of us unfortunately have found 
that when the courts decide that a 
trustee has been technically negligent, no 
exonerating clauses will save his skin. 
Another correspondent wrote that: “Trust 
company management should not permit 
any loss not properly chargeable to the 
trust itself.” Evidently this brother had 
never been up against the Kelly case. 
Other comments from friends who op- 
posed the thought of trying to provide 
for contingent losses were like these: 
“To base fees upon possible contingent 
losses would be like insuring investments. 
If lessons learned during the past six 
years are remembered, no provision for 
contingent losses will be necessary.” 
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“Our present experience should not affect 
our judgment as to contingent liabilities 
under more normal conditions.” “A gen- 
eral raising of commissions would pen- 
alize the estates in which no liability 
existed.” Several answers suggested that 
an individual charge should be made 
against each trust. If I understand the 
writers correctly, their argument would 
eliminate any general spread of risk, 
which is the whole theory of insurance, 
and would leave the risks to ride against 
the individual accounts. This, of course 
means no protection at all either for the 
accounts or for the trustee. 

Of all the answers that I received, I 
was most impressed by these three: 
“Contingent liabilities are pretty closely 
influenced by the quality of the trust 
service.” “Where there is a fair profit 
from trust business, it is possible to set 
up a reasonable reserve to take care of 
possible losses.” “Charge a fee large 
enough to permit the trust company to 
employ sufficient and capable help.” To 
these I would add that the fee should 
leave a reasonable surplus for profit. If 
we get our income to the point where we 
can employ sufficient and capable help 
and can still leave a reasonable surplus, 
I think the losses will probably be re- 
duced to a level where they can be carried 
on as a normal risk of business. With a 
fee of $2.09 per $1,000, which is a tenta- 
tive maximum estimate of the earnings 
actually collected on each $1,000 of indi- 
vidual assets throughout the United 
States, or $2.79, which is the maximum 
conceivable figure on the Pacific Coast, 
we cannot provide for adequate service 
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and leave any provision for contingent 


losses or profits. 

By way of suggestion as to gross mini- 
mum fees, let me ask that you consider 
this formula: 

First determine all of your actual 
ascertainable expenses that could be 
charged directly to your trust depart- 
ment. Then add a proper share of over- 
head, which would include not only rent 
and light, but the other items such as 
taxes, examinations, directors fees, all 
forms of insurance, etc. A simple method 
of allocating the general overhead of a 
bank would be to charge the trust de- 
partment with the same percentage of 
general overhead that the trust depart- 
ment payroll bears to the consolidated 
payroll of the institution. 

It is quite probable that this overhead 
will add from 35% to 50% to your direct 
department expense. On the income side, 
take credit for income actually received 
in cash. Don’t set up paper profits by 
making claim for interest earned by the 
bank on account of trust deposits. 

When you are all through, it seems to 


me that the final net profits should be 
at least 40% of the gross. It seems to me 
also that the net profits on individual 
trusts should be at least $2 per $1,000. 
Unless our service in the case of that 
typical trust of $65,000 is worth at least 
our cost for administration, plus a net 
profit of $130 a year, then I should say 
there is very little value indeed to the 
service that we offer. Undoubtedly a lot 
of our education and salesmanship have 
resulted in building up business which 
we have taken on at a definite loss. Per- 
haps for a year or so it might be just 
as well if instead of educating the public, 
we spent some time in educating our- 
selves on what it costs to do business 
and what profits we should fairly turn 
back to the institutions that employ us. 


Summary of Answers to Questionnaire 


1. Referring to the adequacy of fees col- 
lected by your trust department on account 
of personal trusts under agreement and 
testamentary trusts (excluding corporate 
trusts, agencies, probates and similar func- 
tions), do you believe that your fees are 
sufficient to cover a proper share of direct 
and overhead department expenses? 
Answers: Yes, 55. No. 39. Indefinite, 4. 

2. Do you believe that your fees for per- 
sonal trusts are sufficient to provide for 
normal contingent losses on this class of 
business? 

Answers: Yes, 35. No. 56. Indefinite, 7. 

38. Do you believe that your fees show a 
satisfactory profit on personal trusts after 
making proper allowance for operating ex- 
pense and contingent losses? 

Answers: Yes, 27. No, 62. Indefinite, 9. 

4. Have contingent losses on account of per- 
sonal trusts been a disturbing matter in the 
past six years? 

Answers: Yes, 21. No, 71. Indefinite, 6. 

5. Do you suggest that fees should be built 
on a basis that would include a provision 
for contingent losses? 

Answers: Yes, 52. No. 35. Indefinite, 11. 
6. Do you believe the net profits of your 
department would be increased by raising 
the fees on personal trusts? 

Answers: Yes, 60. No, 24. Indefinite, 14. 

7. What percentage of final net earnings 
of your department is represented by net 
earnings of the probate division? 

Answers: The average of all the answers 
was 39%. The variations among separate 
answers was remarkably slight. 





Modifications and Additions to Trust Indentures Securing 
Bond Issues 


Suggestions Based on Experiences of Foreclosures and Reorganizations in 
Past Five Years 


Address by LORNE L. MILLER 
Vice President and Trust Officer, Portland Trust & Savings Bank, Portland, Ore. 


OST purchasers of bonds prob- 
ably never see or examine a cor- 
porate trust indenture before buying 
securities. They usually rely upon the 
reputation of the underwriter selling the 
securities or the standing of the company 
and the class of business in which it is 
engaged. In addition, when bonds are au- 
thenticated by a responsible corporate 
trustee, the holders of bonds feel confi- 
dent full protection has been afforded 
them and it is not necessary to look fur- 
ther. Before accepting a trusteeship un- 
der a corporate bond issue it behooves 
the trustee to see the indenture contains 
not only the usual saving clauses, which 
protect it from liability, but also embod- 
ies provisions giving it and the issuing 
company authority to act in the event it 
is in the interests of the bondholders to 
do so. The trustee should view the in- 
denture from a practical standpoint as 
well as a legal one. 

The average indenture of this type in 
operation today is conventional in a great 
many of its terms and may well be classi- 
fied as a “fair weather” instrument. In 
other words, the provisions and condi- 
tions in most of these agreements were 
copied from a standard form and gave too 
little heed to the possible emergencies 
which might arise subsequently in the 
operation and management of an individ- 
ual corporation. As a result, considerable 
embarrassment has been caused the cor- 
poration, underwriter, bondholders and 
trustee. Proper provisions and authority 
were either lacking altogether or so vague 
that when the depression made itself 
manifest, many companies found them- 
selves in a situation that virtually meant 
liquidation. Obviously this predicament 
was reflected in the status of the bonds 
issued by the individual company, and the 
holders thereof were in a state of con- 
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fusion. Opinions were also divided as to 
the proper remedy to meet a delicate situ- 
ation. In addition, the delay, caused by 
lack of authority in the trust inden- 
ture, merely aggravated the situation 
and foreclosure usually followed. True 
enough, in certain instances, regardless 
of the provisions in the indenture, certain 
plans of reorganization and refinancing 
have been accomplished, but these were 
successful only after considerable effort 
and expense and were the exception 
rather than the rule. 

When a corporation finds it necessary 
to seek relief and refinance its obliga- 
tions, or modify the trust indenture, it 
must be governed by the terms and con- 
ditions of the instrument under which the 
bonds were issued. If the agreement is 
found wanting in necessary and proper 
authority to enable the company to over- 
come these difficulties, it will be obliged 
to go to the bondholders. This makes it 
necessary to have the full consent of the 
holders of the outstanding bonds. Past 
experience reminds us this is practically 
impossible. There are always some bond- 
holders who cannot be located, while oth- 
ers feel the corporation should be com- 
pelled to perform its obligations to the 
letter, and demand preferential treatment 
at the expense of the remaining bond- 
holders. Many corporations found them- 
selves in this rather perilous position 
during the past few years, and it became 
evident relief must come from some other 
source to alleviate this difficulty. The only 
way this could be accomplished was by 
the conventional method of reorganiza- 
tion through an equity receivership. 


Reorganization Through Equity Receivership 


Creditors generally were dissatisfied 
with this procedure, as it was expensive, 
and in most cases did not bring the de- 
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sired results. Under this plan, when a 
corporation was in difficulty, the first step 
towards a reorganization was the insti- 
tution of a lawsuit. A creditor of the com- 
pany would be prevailed upon to sue on 
his claim and show some ground for equi- 
table jurisdiction and a receivership. A 
receiver would then be appointed. The 
next step would be to propose a reorgani- 
zation plan, usually prepared by the un- 
derwriters or by the corporation. The 
plan usually provided for a scaling down 
of capitalization, leaving creditors and 
stockholders in the same relative posi- 
tions with respect to seniority of rights, 
but requiring each class to accept some- 
thing less than they nominally had when 
the difficulties arose. The next problem 
was to secure the consent of all creditors 
and stockholders to the plan. In any ex- 
tensive reorganization with securities 
widely distributed, it was always impos- 
sible as a practical matter to secure the 
consent of all persons affected by the 
plan, and a means had to be devised to 
prevent a blocking of the whole scheme 
by non-consenting minorities. The con- 
ventional plan was a judicial sale, either 
by the receiver or by the sheriff under a 
decree of foreclosure of the senior lien 
created by the trust deed securing the 
senior bonds. In a judicial sale, unless the 
court fixed an upset price, the majority 
creditors, usually represented by a bond- 
holders’ committee, would bid in the prop- 
erty at a fraction of the amount of the 
debts, would use the deposited bonds held 
by the committee to apply on the pur- 
chase price and raise a small amount of 
cash to pay the non-consenting creditors, 
who would receive a fraction of the face 
of their claims. Having thus frozen out 
the obstructionists, the majority would 
proceed with the plan and take care of 
junior security holders, cooperating with 
them. The desire for relief from this 
method of reorganization was expressed 
chiefly by representatives of two types 
of interest: 

First—The underwriters, trustees and 
the corporation generally wanted some 
means of compelling acceptance of a re- 
organization plan and participation there- 
in by non-consenting minority creditors 
and stockholders. Particularly as the de- 
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pression advanced it became increasingly 
difficult to raise even the relatively small 
amounts of cash to freeze out the minor- 
ity. 

Second—Those normally comprising 
the minorities. The conventional method 
of reorganization, which involved depos- 
its of securities with bondholders’ pro- 
tective committees, gave to the commit- 
tees extensive powers which might or 
might not be exercised to the best inter- 
ests of those represented. The reorgani- 
zation plan proposed by the corporation 
or the underwriters was often worked 
out before the security holders were ap- 
proached. The individual owner of securi- 
ties had little chance to exercise an in- 
dependent judgment, but was of necessity 
forced to accept the invitation to deposit 
with the committee or run the risk of 
being frozen out at a judicial sale for a 
percentage of the face of his claim. Thus 
the second group of critics of the old 
practice desired protection against un- 
conscionable and coercive tactics by un- 
derwriters and reorganization managers. 


Inception of Bankruptcy Act Amendment 


This general dissatisfaction and con- 
flict of interest has prevailed for some 
time and probably reached a climax dur- 
ing the past few years. Finally, in 1932, 
through the urgings of distraught com- 
panies, underwriters and creditors gen- 
erally, the Solicitor General suggested as 
a means to alleviate these difficulties an 
amendment to the Federal Bankruptcy 
Act, now known as 77B, and approved 
June 7, 1934. Speaking generally, the 
amendment makes concessions to both 
groups of critics. Which group will de- 
rive the most benefit from the Act in a 
particular situation depends largely on 
the characteristics of the individual Fed- 
eral District Judge who has charge of 
the proceedings. If he assumes, to the 
fullest extent, the powers which the Act 
clearly gives him, it may in effect be an 
extensive brake on the powers of under- 
writers and reorganization managers to 
impose their wills on the security owners. 
On the other hand, if the judge, as a mat- 
ter of course, accepts the will of the ma- 
jority, as expressed in acceptance of a 
proposed plan of reorganization, the re- 
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organization by the underwriters and the 
corporation will be greatly facilitated.*** 
This amendment to the Bankruptcy Act 
was created to meet an emergency, but 
whether it will satisfactorily serve the 
purpose for which it was intended will 
have to be decided by the future. It is in 
the embryonic stage, and until it has been 
thoroughly tested by the courts, we shall 
not know with any certainty whether it 
is a saving grace or whether the courts 
will declare it unconstitutional. The out- 
standing benefits to the first class, con- 
sisting of the corporation, underwriter, 
and trustee, are: 
(1) If the plan is accepted by two-thirds 
of the creditors, and a majority of the 
stockholders, and approved as reasonable 
by the court, it is binding on all interested 
parties. 
(2) The entire administration rests in a 
single court and eliminates the annoyance 
and expense of ancillary receiverships, 
with resulting conflicts of jurisdiction be- 
tween courts. 
(3) The debtor may be allowed to remain 
in possession with a minimum of break in 
the continuity of the business. 


The outstanding benefit apparent 
throughout the Act lies in the increased 
powers of supervision vested in the court. 
The benefits to the minority may be very 
material if the individual judge assumes 
to exercise, to the full extent, the powers 
which the Act gives him. This amend- 
ment appears to be a step in the right 
direction, but we shall have to be patient 
and await developments. There have been 
a few decisions already rendered by the 
courts, but these do not give us a clear 
conception of what we may expect in the 
future. 


(a) In re Grigsby-Grunow Co., 77F (2d) 200, 
(7th C.C.A. 4/27/35). The court affirmed the 
action of the trial court in dismissing a creditors’ 
Petition as to corporation already in bankruptcy 
and in process of liquidation, where petitioner was 
not able to show to trial court probability that a 
reorganization plan could be devised. Ground on 
which court acted was that petition was not filed 
in “good faith.” 

(b) In re Philadelphia Rapid Transit Co., 8 
F.S. 51 (D.C.Pa.), where creditors’ petition dis- 
missed as not filed in “good faith,” where peti- 
tioners had purchased seven bonds, not in default, 
for the very purpose of qualifying as creditors to 
file petition. 


(c) In re Allied Owners Corporation, 74 F. (2d) 


SOUTHERN CALIFORNIANS 
prefer 
SECURITY-FIRST NATIONAL 
TRUST SERVICE 


IGURES recently published 

show that approximately 30% 
of ALL court trusts in ALL 
California are in this Bank. 


In the territory served by this 
Bank, the southern half of Cali- 
fornia, itis estimated that 45.4% 
of ALL court trusts are handled 
by Security-First National Bank. 


Eastern trust companies needing 
cooperation in ancillary proceed- 
ings may get for their customers 
the same quality and completeness 
of service which makes this the 
trust service so strongly favored 
locally. 


SECURITY-FirsT NATIONAL BANK 
OF LOS ANGELES 


FEDERAL RESERVE 


Resources Over $500,000,000 





201. This was a case to decide whether or not 
trustee could file petition for bondholders. Therein 
it was held that the Trustee for bondholders could 
not vote as creditor to bind the bondholders to 
acceptance of a reorganization plan. If trustee is 
not a creditor for one purpose under section, 
probably would not be considered as a creditor for 
the purpose of filing a petition. Consequently, to 
be safe, the trustee, if it wishes to appear as peti- 
tioner, should probably have enough bondholders 
join in the petition to make the petition good 
without the trustee. 


(d) Another decision affecting the rights and 
obligations of trustees for bondholders is In re 
Prudence-Bonds Corporation, 77F. (2d) 328, de- 
cided by the Second Circuit Court of Appeals. In 
that case, the proceeding was pending under 77B 
against a debtor which had outstanding 18 sep- 
arate bond issues, each one of which was secured 
by collateral consisting of pledged mortgages on 
real estate. The district court made its order 
restraining the trustees from disposing of the 
collateral pending the confirmation of a reorgan- 
ization plan. The order was affirmed by the Cir- 
cuit Court of Appeals under the general provi- 
sions of the section whereby the district court has 
jurisdiction over all property of the debtor, where- 
ever located. The appellate court pointed out that 
the pledged mortgages were property of the 
debtor in which it might have an equity and held 
that the pledged collateral was subject to the ad- 
ministration of the federal court under 77B. 
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Providing Economical Procedure in Trust 
Indenture 

The trustee should take proper cogni- 
zance of this form of relief, and probably 
should take precautions to see the inden- 
ture contains the proper provisions for 
the trustee to act in any proceeding under 
the amendment. However, it is an expen- 
sive court procedure and should only be 
resorted to when there is no other course 
available. In other words, it may well be 
termed, “a form of cure,” and we are 
primarily interested in “prevention,” in 
order that it will not be necessary for cor- 
porations to resort to outside agencies 
when they find it necessary to seek con- 
cessions from their creditors. The only 
way this may be accomplished is through 
the trust indenture. Based on the experi- 
ences of the past few years, there are ven- 
tured some suggestions of modifications, 
which may not provide for every con- 
tingency, but will clothe the trustee with 
sufficient power and authority to act in 
many circumstances. 

One of the most important modifica- 
tions to consider is that which authorizes 
the trustee to alter the terms of the in- 
denture upon the written consent of the 
holders owning a certain percentage of 
the outstanding bonds, which would be 
binding upon all the bondholders of the 
particular series. It is suggested from 
practical experience that eighty per cent, 
or a ratio of four to one, is a safe mar- 
gin upon which to work. The authority 
granted the trustee under this provision 
should be broad, as it is impossible to 
foresee or contemplate all eventualities 
and if the authority was specific rather 
than general the purpose which the com- 
pany hopes to accomplish by this modi- 
fication, at some future date, might be 
defeated. It is very easy to omit im- 
portant features when endeavoring to 
outline specific provisions. There are 
many companies today who are operat- 
ing successfully, paying interest coupons 
regularly, but technically in default be- 
cause they have not been able to meet, 
for example, sinking fund requirements, 
insurance provisions, keeping a certain 
ratio of assets to liabilities, as recited in 
the indenture, or similar requirements. 

Good business judgment would not rec- 


TRUST COMPANIES 


ommend foreclosure under these circum- 
stances. The majority of the bondholders 
would probably have no desire to institute 
proceedings for these defaults, nor to ac- 
quire the property, and it is probably 
unnecessary to add they would not be 
qualified to operate or manage the com- 
pany as successfully as the officers of the 
corporation. A company, when operating 
as a “going concern,” reveals the intrin- 
sic value of the bonds, but when the prop- 
erty is foreclosed and sold under a forced 
sale, it is like taking an automobile apart 
and selling the pieces separately. (It is 
important to note that with a technical 
default under trust indentures of con- 
ventional form, the bonds are not quali- 
fied as collateral security; the investment 
of trust and insurance funds cannot be 
used to rebuild or replace the property 
nor can property be released upon pay- 
ment of the actual value thereof.) If the 
indenture gives control to a majority in- 
terest of the outstanding bonds, in the 
ratio above quoted, these technical de- 
faults would be eliminated by modifica- 
tion of the instrument, thus preventing 
a minority group from dissipating the 
assets of an otherwise successfully oper- 
ating company. This provision should also 
recite that when any alteration or modi- 
fication of the indenture is sanctioned by 
a majority, as herein provided, each 
bondholder shall be bound thereupon to 
produce his bond and to permit a note 
of such modification to be placed thereon. 

Incidentally it is very often difficult 
for a trustee to learn of these technical 
defaults until some time after they have 
occurred on account of the failure by 
the company to apprise the trustee of 
these circumstances. Obviously the de- 
fault is soon ascertained when the cor- 
poration fails to pay interest or princi- 
pal on the respective due dates, but 
these are the only positive exceptions. 
In order to have a proper check of the 
observances of the provisions for taxes, 
insurance and other covenants by the 
company, the trust indenture should pro- 
vide that the company agrees to furnish 
a certificate to the trustee, at periodical 
intervals of not less than a year and exe- 
cuted by proper officers, that it has 
promptly complied with all requirements 
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in accordance with the terms and condi- 
tions of the indenture. 


Suggested Changes in Insurance Provision 

Another important feature of a con- 
ventional trust indenture, which has 
caused considerable disturbance to the 
trustee as well as the company during 
the past few years, is the insurance pro- 
vision. The average clause recites the 
company will maintain fire insurance to 
an amount equal to the full insurable 
value of the mortgaged property, or 
equal to some fixed percentage of such 
value, and often to some definite dollar 
minimum. 

Values have all declined and the com- 
pany is obliged to continue with insur- 
ance in excess of recoverable loss and 
is burdened with unnecessary premium 
costs. The trustee cannot release the 
policies or authorize a reduction of the 
insurance, otherwise it would place itself 
in a position of determining the “insur- 
able value” of the property, a liability 
which it should not or could not assume. 
A provision should be inserted in the in- 
denture to the effect that the value for 
insurance purposes shall be determined 
by a written appraisal filed with the 
trustee and made by an appraiser ap- 
proved by it. These appraisals should be 
revised every two years, which is prob- 
ably sufficient to cope with changing 
values in property. The privilege should 
be given the corporation to provide for 
insurance carrying the customary ninety 
per cent. (90%) co-insurance clause, 
upon the condition that it carries insur- 
ance to the amount of not less than 
ninety per cent. (90%) of the full insur- 
able value determined by the appraisals 
hereinabove provided. 


Bond Redemptions and Calls 

Most trust indentures restrict the re- 
demption of bonds to semi-annual pe- 
riods, long notices and the requirement 
of a premium during the last year. It is 
probably good judgment that partial re- 
demptions be confined to semi-annual 
dates, but where the whole issue is to be 
paid the company should have the priv- 
ilege of redeeming at any time. The pub- 
lic needs protection against unnoticed 
redemption of bonds, but the redemption 
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of an entire issue would probably not 
escape attention. Notice should be about 
thirty days, as the company has to pay 
duplicating interest during the period of 
notice, and a longer time incurs unnec- 
essary expense to the corporation, with 
no commensurate benefit. During the last 
year of the issue, the corporation usually 
has to make arrangements to refinance, 
and there seems no justifiable reason to 
impose a premium for redemption dur- 
ing this period or even a longer period. 

In connection with called issues the 
trustee often experiences a_ situation 
where holders of bonds do not present 
them for payment and the money lies 
dormant in the hands of the trustee 
pending distribution. Some bonds have 
been lost or misplaced, or the owners die 
and the trustee is obliged to retain these 
funds indefinitely. The indenture should 
provide, that upon the expiration of a 
certain period, usually six years, all un- 
claimed funds of the holders of the bonds 
and coupons shall be returned to the 
company or its successors, and the trus- 
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tee shall be relieved from any and all 
liability regarding such monies and such 
bonds and coupons. 

It is well to consider, in connection 
with redemption of bonds, the vesting of 
authority in the trustee, with the consent 
of the company, to purchase bonds in the 
open market, providing they can be 
bought at a price below call, predicated, 
of course, upon the company not being 
in default. The funds used for this pur- 
pose should be those not specially ear- 
marked for some other requirement. The 
trustee could acquire funds from a par- 
tial release of property or proceeds of 
fire insurance, where the property was 
not replaced, or similar instances. These 
funds could be used to advantage in re- 
ducing the debt of the corporation, as 
well as eliminating the necessity of buy- 
ing bonds at a premium, and at the same 
time accommodating some holders of 
bonds who probably need the money. The 
mechanics of contacting the bondholders, 
informing them of the funds available, 
may be accomplished by letter, agent or 
personal contact, notifying them of the 
amount of funds available, and when it 
will receive tenders. This plan is defi- 
nitely in the interest of all classes of 
bondholders, as well as the mortgagors. A 
bondholder who is compelled, or desires 
to sell his holdings before their matur- 
ity, is favored by the improvement such 
purchases make in the market, and one 
who desires to hold his bonds until ma- 
turity is favored by the plan, as it re- 
duces the issue and increases his secur- 
ity more rapidly than if use of the funds 
were limited to call at either par or 
premium. 


Clauses to Meet Special Situations 


There are certain instances which 
arise periodically in connection with the 
altering or removing of certain portions 
of the mortgaged premises, as a result of 
“eminent domain” proceedings, and may 
cause distress and create hardship on 
the operating company as a “going con- 
cern,” unless replaced. In some communi- 
ties it has been held these funds are to 
be used as a substitute security and 
should be retained by the trustee to this 
effect. The indenture should contain a 


provision that any funds received under 
condemnation proceedings be used to re- 
place or repair the mortgaged property, 
if it is deemed expedient to do so, or to 
pay any assessment that might be levied 
against the property. The trustee should 
also have the authority to abandon cer- 
tain property where it is felt it does not 
impair the security and to convey it upon 
payment of a salvage value. This author- 
ity should also apply in joining in the 
dedication of streets and parks and with 
adjoining owners in party wall agree- 
ments. 

In the event a company is in financial 
difficulties and is ultimately in the hands 
of a receiver, the officers of the company 
are considerably restrained from _ per- 
forming any acts relative to its opera- 
tion. These are usually performed by the 
receiver. Under such circumstances a 
provision should be made in the trust in- 
denture to the effect the receiver may 
perform any. and all acts to be performed 
by the company and the trustee, after 
notice of such appointment, may accept 
and rely upon any certificate executed 
by any such receiver, and shall be ab- 
solved from any and all liability of any 
nature by reason of complying with or 
acting upon any such certificate. 

Regardless of the precautions which 
are taken to cover every eventuality it is 
conceivable some important provision 
will be missing in a time of emergency, 
and the following general provisions are 
submitted to meet such a situation: 


“The company and the trustee from time to 
time may, and if required by any of the provi- 
sions hereof, shall, enter into an indenture or in- 
dentures supplemental hereto, which thereafter 
shall form a part hereof, for any one or more of 
the following purposes: 

(a) To correct or amplify the description of any 
property hereby mortgaged or pledged or intended 
so to be. 

(b) To convey, transfer or grant to the trustee 
and to subject to the lien hereof, any additional 
property which, under any of the provisions here- 
of, may be subjected or shall be required to be 
subjected to the lien hereof. 

(c) To evidence the succession of another cor- 
poration to the company or to its successors, and 
the assumption by such successor of the covenants 
and obligations hereunder, of the company. 

(d) For any other purpose not inconsistent with 
this indenture and manifestly for the better pro- 
tection or security of the bondholders. 

(e) To cure any ambiguity or correct or sup- 
plement any defective or inconsistent provision 
contained herein or any supplemental indenture. 
The trustee shall not be answerable for any action 
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done or suffered or omitted in good faith pur- 
suant to this section; it may rely on the opinion 
of counsel, who may be of counsel for the com- 
pany, as full protection and justification of any 
such action.” 


Trustee’s Rights Under Foreclosure 

Assume, however, the affairs and gen- 
eral conditions of the company are hope- 
less, and there seems no alternative but 
foreclosure. The average indenture pro- 
vides a method of foreclosure, but is si- 
lent, as a rule, or indefinite when it 
comes to bidding in the property by the 
trustee in behalf of the bondholders. It is 
absolutely necessary that a bid be made 
on behalf of the bondholders to get a 
reasonable value for the property. There 
are very few cash sales and they are as 
a rule very low. In other words, it is usu- 
ally speculators who are the cash bidders, 
as ordinary and substantial buyers, who 
might be interested, are deterred from 
doing so because of the necessity of ty- 
ing up cash in the full amount of the 
price paid during the year of redemp- 
tion, before they know whether they are 
going to acquire the property. A great 
deal has been written, and several im- 
portant decisions have been rendered by 
the courts on this point, attempting to 
define the authority of the trustee under 
such circumstances. In the absence of 
express provisions in the indenture the 
consensus of opinion is against the trus- 
tee’s right to bid in the property at the 
sale in behalf of all bondholders, or that 
a minority of the bondholders shall be 
bound by any bid other than cash. Ob- 
viously this situation would not prevail 
when all of the bonds had been deposited 
under an agreement with a committee, 
but as previously stated, it is a herculean 
task to accomplish such an objective, and 
virtually impossible. It might be well to 
give the reaction of the courts in some 
of the most important decisions, and the 
reasoning used in reaching these conclu- 
sions. 

(a) The case of Nay Aug Lumber Company vs. 
Scranton Trust Company, 240 PA 500, 87A 843 
AM., was one of the earliest authorities, holding 
directly that a trustee may purchase the trust 
property at a foreclosure sale, and apply the 
indebtedness in payment of the bid, even though 
the trust deed does not expressly confer that 
power. In this case there were two groups of bond- 


holders, one group, though not prepared to bid, 
contended the property was worth the debt. The 
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other group bid at the sale wnere the trustee bid 
in the property to prevent it being sacrificed. 
The court held that the trustee was bound, in the 
exercise of discretion and diligence, to act as a 
prudent man would do in his own affairs, and 
protect the interest of the bondholders. 

(b) In a later case, Equitable Trust Company 
vs. U. S. Oil Refining Company, 31 Fed. 2nd 508, 
1928, the District Court said: ‘“‘The trust deed 
itself lacks any provision by which, under its 
terms, the trustee is authorized to become a bidder 
at the sale on behalf of the bondholders, or that 
the minority of said bondholders might be bound 
by any bid on behalf of the majority for other 
than cash. The question is fairly raised as to 


_ whether or not the court may authorize, lacking 


a provision in the trust deed, a trustee to become 
a bidder for all the bondholders at a sale of a 
property, and to offer as a portion of said bid, in 
consideration of the sale price the debt secured 
by the trustee in lieu of cash.” 

After referring to the Nay Aug case, supra, the 
court continued: “I am unable to bring myself 
into accord with the reasoning of the court in the 
case cited. As it appears to me, the purchaser 
and holder of bonds had the right and reason to 
expect, that if there were a default in the pay- 
ment of bonds under the trust deed in case of 
foreclosure, the property would be sold and that 
he would receive his proportionate amount which 
the property realized in cash, and moreover, I 
believe this to be his right. If the proposed plan 
is adopted he becomes unwillingly bound to cast 
his fortunes with the majority of the bondholders 
and be subjected to the subsequent hazards of a 
greater loss than he would sustain by a sale in 
regular course for cash.” 
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(c) The Equitable Trust Company case was in 
court again in the Circuit Court of Appeals in 
the case of Werner, Harris & Buck vs. Equitable 
Trust Company, 35 Fed. 2nd 513. This was on 
appeal from an order confirming the sale held 
under the order mentioned in the previous cita- 
tion. The court said: ‘“The trust deed contained no 
provision authorizing the trustee to bid at the 
sale for and on behalf of the bondholders. Upon 
due consideration of the matter the trial court 
correctly came to the conclusion there was no 
power in the court to compel the holder of a 
single bond to participate in a bid for the prop- 
erty if he did not wish to do so; that the rights 
of the bondholders were measured by their bonds 
and the trustee securing the same, and, absent 
any provision therein authorizing the trustee to 
bid for and on behalf of the bondholders, there 
was no power in the courts to confer such author- 
ity upon the trustee. Each bondholder has the 
absolute right to determine for himself, in case 
of default, whether he shall take his loss and quit, 
or continue to gamble; if the property is sold at 
public sale, he has a right to take his proportion 
of the best bid that can be procured in cash and 
cannot be compelled to become an owner of an 
undivided interest in the property.” 


Bidding by Trustee at Sale 

In the very recent case of Chicago 
Title and Trust Company et al vs. Max 
Robin et al, decided by the Supreme 
Court of Illinois, the conclusions reached 
by the court were in keeping with the 
Equitable Trust Company cases supra. 
This was a suit instituted by the plaintiff 
as trustee challenging the validity of a 
decree of the circuit court of Cook 
County, Illinois, affirmed by the appellate 
court for the first district, which directed 
it, as trustee to bid an upset price fixed 
by the court for property at foreclosure 
sale and to discharge the indebtedness 
evidenced by bonds to the amount of the 
‘bid. The principal issue was whether a 
court of equity, in the absence of express 
provisions in the trust deed, has the in- 
herent power to order a trustee to bid 
for trust property at a foreclosure sale. 
The property in question was bid in 
by a bondholders’ committee for a cer- 
tain sum, the bulk of which was to be 
used to defray the costs of foreclosing. 
A petition was filed by a non-depositing 
bondholder objecting to the confirmation 
of the sale on the theory the property 
was worth considerably more than the 
bid. He asked the court to disaffirm the 
sale, to determine the fair value of the 
property, and to order a resale with di- 
rections to the trustee to bid a certain 
fixed valuation. The answer of the trus- 
tee averred that the language of the 
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Deed of Trust was all-controlling and 
nothing said therein warranted the con- 
struction asked for by the intervening 
petitioner. In the answer filed by the 
bondholders’ committee it was said the 
situation of the bondholders would not 
be bettered by the fixing of an upset 
price, even if the court had the power 
to fix it, which was denied. After hearing 
the facts and reviewing the authorities, 


the court said: 

“It is our opinion that here the chancellor had 
no inherent power to order the trustee to bid at 
the foreclosure sale and thus in effect make a new 
contract between the parties. What we have said 
applies with equal force to the action of the 
chancellor in fixing an upset price below which 
the property could not be sold. The existence of 
financial panic does not warrant the setting aside 
of well known rules of law to meet an alleged 
emergency. Public policy and the interest of 
debtors require that stability be given to judicial 
sales, and they should not be disturbed unless 
there has been some fraud, mistake or violation 
of duty by the officer making the sale or by the 
purchaser, none of which is shown here. Mere 
inadequacy of price alone is not cause for setting 
aside a judicial sale.” 


Concurring with this line of reasoning, 
Tracy On Foreclosures has this to say 
(Section 209) : 


“Just as the ordinary mortgagee buying at fore- 
closure sale may make payment of the purchase 
price by crediting on his mortgage the amount 
bid by him, so should provision be made, in a 
corporate foreclosure, for the payment of the 
purchase price of property bid in by the bond- 
holders by crediting on their bonds the amount 
paid by them. The situation is not altogether 
analogous however, for in the case of the individ- 
ual mortgagee he is the only person interested, 
whereas, in the case of a corporate foreclosure 
there are involved the rights of those bondholders 
who do not participate in the purchase, Therefore, 
in the case of a purchase with bonds, the whole 
of the purchase price may not be credited on the 
bonds, but only the proportion thereof represented 
by the bonds held by such purchaser as compared 
with the total amount of bonds outstanding, or 
rather, the amount distributable on account of 
such bonds, after deducting from the purchase 
price the costs, allowances and prior liens.”’ 


In contrast to these decisions holding 
against the trustee’s right to bid in the 
property for the benefit of all bondhold- 
ers, in the absence of any authority in 
the trust indenture, there is an interest- 
ing discussion in the case of Sage vs. 
Central Railroad Company, decided by 
the Supreme Court of the United States 
in 99 U. S. 334, 25 L ed 394 396. In this 
case there was a provision in the trust 
deed to the effect the trustee may pur- 
chase the property at the judicial sale 
and convey it to a new corporation to be 
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formed for the benefit of the entire body 
of bondholders, providing the holders of 
a majority of the outstanding bonds shall 
in writing request the trustee to do so. 
The indenture provided further that af- 
ter the trustee had purchased said prem- 
ises, the right and title thereto shall vest 
in it, and no bondholder shall have any 
claim to the premises or the proceeds 
thereof, except for his pro rata share of 
the proceeds of said purchase premises, 
as represented in a new company to be 
formed for the use and benefit of the 
holders of the bonds secured thereby. 
The Supreme Court, in approving the 
provision in the indenture, used the fol- 
lowing language: 

“The purposees sought to be accomplished by it 
are manifest. 

First—It was designed for protection against 
the perils of a forced sale for cash of an unsalable 
property. It was well known that at judicial sales 
of railroads for cash there is little likelihood of 
obtaining a bid for a sum at all commensurate 
with the value of the property sold, or with the 
amount of encumbrances upon it. The amount 
required is so large, usually, that it is beyond the 
reach of ordinary purchasers. In such a case as 


the present, the first mortgage bondholders are 
the only parties that can become the purchasers, 


and they only because they need not pay their bid 
in cash. 

Second—The agreement looked further. It pro- 
vided for the centingency of a purchase by bond- 
holders under the mortgage. But such a purchase 
could not inure equally to the benefit of all, unless 
all were parties to it. There is almost a certainty 
that in foreclosure sales of a railroad, especially 
when the mortgage debts exceed the market value 
of the property, as in this case, the purchaser 
will be an association of the bondholders secured 
by the mortgage, who buy with the intention of 
organizing a new company to hold the property 
for their interests. Where the bondholders are 
numerous, diversities of views respecting the new 
organization may be expected, and they generally 
arise. Very rarely do all the bondholders unite in 
making the purchase. Frequently there is more 
than one combination, and a strife between them 
to secure the advantage hoped for from the pur- 
chase and consequent control of the property. The 
consequence is that those who do not belong to the 
successful combination are excluded from those 
advantages, and are not placed upon an equal 
footing with the others. 

Third—Another evil which observation shows to 
be very frequent, is that a small minority of the 
bondholders resist arrangements for the purchase 
of the mortgage property and the organization of 
a new company, desired by the majority, arrange- 
ments which would be for the equal benefit of all, 
but which are resisted unless they, the minority, 
are paid in full, or unless superior advantages are 
conceded to them, at the expense of their fellows. 

“The agreement, though unusual, was a reason- 
able one. While it prevented a small minority of 
the bondholders from forcing unreasonable and 
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inequitable concessions from the majority, it did 
not empower that majority to crush out the rights 
of the minority or put them to any disadvantage. 
It authorized only such arrangements as would 
inure equally to the benefit alike of the majority 
and the minority.” 


Another important case decided by 
the Supreme Court of Kansas in April, 
1933; First National Bank in Wichita vs. 
Neil, 20 Pacific, 2nd 528, is worthy of 
note. The Supreme Court, after reviewing 
the two cases in Federal Court, in which 
the Equitable Trust Company was in- 
volved said: 


“‘We are not convinced by the reasoning of the 
Equitable Trust Company against United States 
Oil & Refining Company and Werner Harris & 
Buck vs. Equitable Trust Company supra, that, 
at least under the deed of trust under consideration 
the holder of the $100 bond or of $1,100 bonds 
can say that he may gamble as he will with his 
bonds and be the sole judge of whether the trustee 
can bid for him or not, and that the court cannot 
say under all equities of the case that the trustee 
shall bid on behalf of all the bondholders. We are 
persuaded the holding of the Pennsylvania Court 
in Nay Aug Lumber Company vs. Scranton Trust 
Company supra, that there is no good reason why 
a trustee should not be permitted to bid at a fore- 
closure sale, if it is necessary to protect the in- 
terest of bondholders, is more reasonable and 
equitable, and should be followed. A positive and 
definite rule cannot be laid down as to when the 
court should make an order permitting the trustee, 
under a deed of trust where specific authority is 
lacking, to bid on behalf of bondholders under 
terms and conditions the court may fix, as such an 
order must necessarily depend on the existing 
facts and circumstances.”’ 


The states of Nebraska, Florida and 
Iowa have all held in recent decisions 
that a modification of the trust inden- 
ture is binding on the minority; that is 
to say, when the instrument expressly 
provides the indenture may be modified 
with the written consent of a majority 
of the holders of the outstanding bonds, 
the minority holders would be bound by 
such modification. The Nebraska case 
was decided in 1934 in Kitchen Brothers 
vs. Omaha Safe Deposit Company, 254 
N.W. 507. The case in Iowa was decided 
in 1929 in Silver vs. Wickfield 227 N.W. 
97. The Florida decision was decided 
January, 1935, in Flagler Finance Cor- 
poration vs Therrell, 159 S. 868. 

Powers in trust deeds conferred on a 
majority of bondholders, to bind the 
minority, have also been the subject of 
consideration in several cases in the Eng- 
lish courts, and were given full effect. 
Some of the most important of these are 
Mercantile Investment & General Trust 
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Co. vs. International Company of Mexico, 
1 Ch. 484; Mercantile Investment & Gen- 
eral Trust Company vs. River Plate Co., 
I.D. 596; Follit vs. Eddystone Granite 
Quarries 3 Ch. 75 and Sneath vs. Gold 
Company 1 Ch. 477. 


Discretionary Powers to Trustee 


Based on these various conclusions it 
is difficult to say with any assurance 
what the reaction of a court would be 
where the trust deed authorizes the trus- 
tee to bid in the property for all of the 
bondholders without request or approval 
by a majority thereof, and the result is 
obviously less certain when the indenture 
is silent as to the authority given the 
trustee to bid for all the holders of bonds 
at a judicial sale. It would appear rea- 
sonably safe to conjecture, however, if 
requested by a majority of the holders of 
the outstanding bonds, that a state court 
would follow the rule laid down in the 
Sage vs. Central Railroad Co. case, supra, 
and sustain the power of the trustee in 
the trust deed if it contains the following 
provisions: 

First—Authorizing the trustee to bid in the 
property for and in behalf of all the holders of the 
outstanding bonds. 

Second—Confirming the title of the property in 
the trustee after sale, and preventing any bond- 
holder from having any claim to the premises or 
the proceeds thereof, except for his pro rata share 
of the proceeds of said purchased premises. 

Third—Authorizing the trustee to organize a 
new company for the benefit of all holders of 
bonds, the terms, conditions and limitations of 
which shall be as specified by the bondholders 
themselves, and instructing the trustee to convey 
the premises to the new corporation. 

In the event no authority is given the 
trustee to organize a new corporation, 
it is well to anticipate the trustee will 
hold title to the property for some time 
before making disposition thereof. Un- 
der these circumstances the indenture 
should authorize the trustee to manage 
the property and sell it at private sale, 
either at the uncontrolled discretion of 
the trustee or with the approval of not 
less than two-thirds majority of the hold- 
ers of the outstanding bonds. A majority 
consent is probably sufficient, but two- 
thirds strengthens the position of the 
trustee, and a consent of this percentage 
could probably be obtained without. too 
much effort. When the property is adver- 
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tised for sale the trustee should reserve 
the right to reject any and all bids in 
order that the maximum price be ob- 
tained for the property. The fees for 
managing the property should be prop- 
erly set forth in the instrument, with a 
saving clause to cover any extraordinary 
service rendered. This would eliminate 
any misunderstanding between the trus- 
tee and the bondholders and save any 
possible embarrassment. 

Regardless of this very important pro- 
vision authorizing the trustee to bid in 
the property for the benefit of all bond- 
holders, if there is an easier and less 
expensive way to acquire title to the 
mortgaged premises, the trustee should 
take advantage of it. Occasions some- 
times arise when some companies, who 
are in financial difficulties, would be will- 
ing to convey title to the trustee in lieu 
of foreclosure. In such event, it would 
appear the part of good judgment to have 
a provision in the indenture authorizing 
the trustee, with the written consent of 
a majority interest of the outstanding 
bonds, to take title to the property in 
this manner, to eliminate the necessity 
of waiting one year or until the period 
of redemption expires. 
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We are specialists in a particular field 
of endeavor, and what may be considered 
sound today may not be applicable in the 
future. Our actions are materially gov- 
erned by changing conditions and the 
attitudes of the courts. We may assume. 
for the present that in accepting a cor- 
porate trusteeship under bond issue, if 
we take the precaution to see that a plan 
of procedure is carefully embodied in the 
indenture, which will permit the trustee 
to act, either in the modification of the 
agreement, or vested with proper author- 
ity in the event of foreclosure, a great 
step forward will have been taken in cor- 
porate financing. 


Accounting and Auditing Problems in Trust Department 
Operations 
Open Forum Discussion Led by T. F. Mullens, Assistant Auditor, Security- 
First National Bank of Los Angeles 


N spite of experiences of the last few 

years when a relatively few hoped 
that fiduciaries might become the guaran- 
tors of all trust assets, the rule will sur- 
vive that a fiduciary’s acts must be re- 
viewed by a standard long relied upon; 
namely, we must look at the facts as 
they exist at the time of their occurrence 
and aided or enlightened by those which 
subsequently take place. * * * 

A clear accounting record of the facts 
as they exist at the time of their occur- 
rence is necessary if this extensive and 
proper rule is to be applied. Someone has 
said that accounting, like an exact 
science, affords an infallible test of fair 
thinking and sound reasoning. The test 


is: Will the thing you propose to so 
reconcile with the exactness of proper 
accounting? Can the terms of the decree 
or other instrument creating the trust 
be used to mathematical precision. If the 
transaction has been clearly thought 
through, if the legal questions have been 
resolved without dissenting opinion, and 
if all the parties to the transaction have 
reached a meeting of the minds on a 
common ground of complete understand- 
ing, the so-called accounting problem 
vanishes. * * * 

The time, therefore, to solve most of 
our accounting problems is at the incep- 
tion of the trust. 





TRUST COMPANIES 


Powers Punched Cards give 
OLD COLONY TRUST COMPANY’ 


New England's largest corporate fiduciary 


positive accounting and control 


of securities, cash and income 


ITH NO DEPARTURE from the 

accepted customs and princi- 
ples of good accounting, Powers 
Punched Card methods help Old 
Colony Trust Company of Boston 
to keep positive daily control of the 
vital transactions of its business. 


Powers equipment gives constant 
proof of accounting — makes trial 
balances an incident rather than an 
ordeal. 


There is continuous control of the 
movement of cash and securities, 
with the ability to reproduce in- 
vestment lists and give tax informa- 
tion within minutes as against hours 
or even weeks. There is absolute con- 
trol of income, with disposition of it 
in a few hours. 


These are the essentials that make 
material savings with simplicity and 
accuracy for a company entrusted 
with handling millions of dollars. 


Poet 8! 


* Allied with THE FIRST NATIONAL BANK OF BOSTON 


If you are a banker, Powers ma- 
chines will help on trust account- 
ing, investment control. stock trans- 
fer and general accounting. 


If you operate chain stores, in- 
vestigate Powers methods of auto- 
matic inventory contro], automatic 
billing and analysis. 

If you operate a public utility, 
find out about Powers methods of 
billing, inventory control, general 
accounting. 

Without obligation, our represen- 
tative will call and show you what 
Powers machines can do for you. 


Hundreds of Powers installations 
in insurance companies, railroads, 
industrial concerns, department 
stores, Federal, State and Municipal 
Governments, prove the value of 
Powers Punched Card Accounting 
Machines under almost every con- 
ceivable condition. 


Why not have our representative 
study your business, give you his 
definite findings? His advice will be 
unbiased because he represents Rem- 
ington Rand... which makes all 
types of office equipment. He is in- 
terested only in providing the meth- 
od which will deliver the greatest 
profit to you. 

Powers machines are leased; you 
can use them without capital invest- 
ment. Punched card control comes 
as an added plus value. 

Telephone Remington Rand... 
or write Remington Rand Inc., Buf- 
falo, N. Y., and ask to see Powers 
machines in use in your city. 


Remington Rand 


POWERS 
Accounting Machines 


OK: 74 from Remington Rand 


Listen to the “March of Time” every night except Saturday and Sunday at 10:30 E. S. T. 


Columbia Network 
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Internal Trust Examinations—Pinney 


Walter E. Pinney, general auditor of 
Citizens National Trust & Savings Bank, 
Los Angeles, outlined the procedure fol- 
lowed in his institution to coordinate 
auditing and trust administration func- 
tions, stating: 

We felt that Trust Department ex- 
aminations, by the bank’s own auditing 
department, could be developed to pro- 
duce more constructive results by ex- 
tending the scope of our audits to include 
regular and periodical examinations of 
the respective trusts, to find out what 
liabilities, if any, might exist other 
than those which could be disclosed by 
so-called general examinations; also to 
establish that each trust so examined was 
being administered for the best interest 
of the beneficiaries. * * * Generally speak- 
ing we desired to know: 

1. If there had been a proper segrega- 

tion between principal and income. 

2. If the beneficiaries had received 

all, and no more, of the income to 
which they were entitled. 


If any principal had been paid to 
any person not entitled thereto. 


If there had been any acts of omis- 
sion or commission contrary to the 
terms of the trust indenture, which 
acts would clearly place upon the 
trustee any liability. 


If, in respect to real estate, the files 
disclosed that by periodical reports 
and inspections, the property divi- 
sion was at all times fully aware 
of the physical condition of the 
property and was giving it the re- 
quired attention, including efforts 
to sell or rent the property. 


If, with reference to securities, the 
files disclosed that an initial analy- 
sis and review, and subsequent re- 
views, had been made and presented 
to the Trust Committee for their 
consideration as to the retention or 
sale of same. 


If the files disclosed any complaints 
from beneficiaries regarding the 
administration, and what disposi- 
tion had been made of them. 


8. If the trustee’s fees had been prop- 
erly calculated, charged and col- 
lected. 

. And, finally, the exact nature of 
the assets of the trust, how they 
had been acquired, their market or 
appraised value, and if there were 
any investments in default. 

Obviously, the auditor examining a 
trust cannot always pass on or deter- 
mine, except in well defined or clear-cut 
cases, whether or not an administrative 
act was or was not contrary to the terms 
of trust indenture, as, for instance, that 
the segregation between principal and 
income was correct. But his report should 
reflect how these matters were handled 
to the end that they shall be brought to 
the attention of someone who is in a 
position to pass upon them. 

Our procedure is to transmit copies to 
the secretary of the trust committee, who 
in turn distributes: one copy to the trust 
officer, one copy to a member of the trust 
committee charged with the duty of pre- 
senting the report to the committee for 
its consideration, and one copy to the 
administering officer of the trust under 
review. 

The administering officer is allowed a 
reasonable but definite time within which 
to answer the review. He states generally 
whether or not he concurs in the findings 
of the auditor and replies specifically to 
any criticisms, stating what steps have 
been taken, or will be taken, to remedy 
any condition of the trust commented 
upon by the author. 

The report comprises two sets of re- 
ports; one covering the actual book audit 
of the trust under review, accounting for 
the assets and income and covering ad- 
ministrative details; the other a review 
of the assets with valuations. 

The first page of the report, called the 
Summary, sets forth a brief abstract of 
the pertinent terms of the trust inden- 
ture and comments covering exceptions 
as to administration and accounting and 
also mention of any unusual items or 
transactions peculiar to the particular 
trust under review. The summary is sup- 
ported by several standard exhibits of: 
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. Trust principal proof sheet. 
. Income account summary. 
. Trustee’s fees. 
D. Summary of trust assets and di- 
versification. 
The latter is supported by schedules of 
securities, real estate loans, notes re- 


ceivable, real estate and sundry assets 
and reflecting book and market or ap- 
praised values with symbols indicating 
legals or non-legals, listed or unlisted and 
manner of acquisition. Exhibit D is sup- 
plemented by comments and recommen- 
dations of investment analysis division, 
covering securities. 


Apportionment Between Principal and Income—Williams 


In his presentation of some of the ac- 
counting difficulties encountered in trust 
operations, T. B. Williams, trust officer 
of Security-First National Bank of Los 
Angeles, included the following com- 
ments: 

In trust accounting there are pre- 
sented three distinct problems: one, aris- 
ing out of the legal relation of income 
beneficiary and remainderman; another 
dealing with executorship and guardian- 
ship accounts; and a third, relating to 
corporate trusts. 

The distinctions between the various 
types of accounts cannot be too strongly 
emphasized, and it is a lack of clear un- 
derstanding that causes considerable 
confusion. In addition to the distinction 
in accounting, there are also problems 
of powers and discretionary responsi- 
— 

In the trust agreements, used in our 
institution, particularly that portion per- 
taining to the trustees’ powers, authori- 
ties and duties, we have tried to antici- 
pate a solution to many of the problems 
of apportionment by providing specific 
instructions. For instance, our standard 
Trust clause provides that bonuses, roy- 
alties, and recoveries from mines and 
gas or oil leases or wells, all stock divi- 
dends, and proceeds of sale of stock 
rights, gains or losses which may result 
from payment, retirement, or sale of 
stock, notes, bonds or other securities, or 
upon foreclosure or other realization 
upon mortgages and trust deeds, shall 
inure to and fall upon principal, and all 
cash dividends, other than liquidating 
dividends, shall go to income. Brokers’ 
and other commissions and expenses for 


purchase or sale of trust property shall 
be charged against principal. 

A further trust provision is made for 
the payment, from either principal or 
income, in the discretion of the trustee, 
of all property taxes, general or special 
assessments, expenses and liabilities of 
every kind incurred in the collection, 
care and management of the trust estate, 
and in addition, the trustee’s fees. If the 
trust agreement is silent on these points, 
reference must be made to the rules es- 
tablished in adjudicated cases. 

One of the recent problems which con- 
fronted the trustee was the handling of 
foreclosed real estate. Before any wide- 
spread discussion was given to this sub- 
ject, and when foreclosures were the 
exception, rather than the rule, it was 
customary to assume that the real estate 
acquired came under the general admin- 
istration of the trust in the same manner 
that any other real estate owned by the 
trustee was handled, and that once title 
was perfected in the trustee, the rentals 
were to be used to pay the expenses, 
with any surplus paid over to the life 
tenant. But such is not the case, for 
prior to foreclosure, the income bene- 
ficiary has been accumulating an owner- 
ship in this property in the nature of ac- 
crued interest, which is just as valuable 
and just as important, from his angle, 
as that of the remainderman. In fact, 
the courts have provided that the real 
estate acquired by foreclosure is at all 
times personalty—that is, the rights of 
the parties are based on principles per- 
taining to personal property—upon the 
theory of equitable conversion, and dur- 
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ing the entire time the real estate is 
held, the life tenant’s interest is ex- 
pressed by the accruing interest. To solve 
this, it is necessary to set up a separate 
account for each foreclosed parcel of real 
estate. 

The real difficulty comes when the 
property is sold for less than the amount 
invested in it. Certain practical problems 
present themselves in this connection, so 
we consider that advances made before 
and after foreclosure represent an addi- 
tional investment in the property and 
should be considered a lien precedent to 
any other liquidation, and therefore pay- 
able in full. 

Theoretically, it is necessary, after ac- 
quiring the property, to impound all 
rentals and any other proceeds from the 
property in a special account, from which 
the expenses of maintaining the property 
must be paid, but none of the proceeds 
paid to the life tenant or the remainder- 
man until full liquidation is obtained. 
This is necessary because the proportion- 
ate liquidation payable to either one can- 
not be definitely determined until the 
property is sold and the net proceeds de- 
termined. From a practical point of view, 
we have found it necessary to permit 
advances on account of the ultimate 
liquidating share to the income bene- 
ficiary, particularly in some trusts where 
the life tenant is in desperate need of 
income. In the event this is done, it is 
expected that the property will ultimate- 
ly liquidate for sufficient to repay in full 
any advances made to him. 

It is also necessary in many instances 
to sell property on time—that is, 10 per 
cent. or 15 per cent. cash down and the 
balance payable in installments over a 
period of years. * * * 

To solve this point, we have found it 
advisable to consider the property sold 
as of the date transferred and, taking 
the note in at face value, work out a 
basis of apportionment, and then dis- 
tribute the cash as received in this ratio 
between the income beneficiary and re- 
mainderman. The interest on the note, 
as and when received, would be payable 
to him in lieu of any accrual of interest 
on the original obligation. 

It is customary for us to make all 
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advances out of principal until the prop- 
erty is acquired, and thereafter to make 
advances out of income to take care of 
taxes and ordinary maintenance. * * * 

Another problem of more or less gen- 
eral application in the Trust Department 
has been the amortization of bond pre- 
miums and the allocation of certain 
charges incurred in the purchase, sale, or 
lease of trust assets. 

The method we use, is what is known 
as the “straight-line method”—that is, 
the premium paid at the time the bond 
is purchased is divided by the number 
of coupon installments coming due to 
the maturity of the bond. This method 
will amortize a greater amount at the 
beginning of the period than would 
ordinarily be done under the scientific 
method, but during the latter life of the 
bond, a lesser amount would be amor- 
tized. As a practical matter, the straight- 
line method is easy to calculate, can be 
set up on our addressograph plates, 
handled mechanically, and avoids the 
necessity of amortizing amounts under 
50 cents a year. 

At the time we were considering this 
problem, we also had to determine what 
to do with commissions, stamp taxes, 
escrow expenses, title search, mailing 
charges, and other incidental expenses 
incurred at the time of the purchase or 
the sale of the asset, and for uniform- 
ity’s sake, here again we decided to con- 
sider these as corpus charges. * * * 

It has always been the universal prac- 
tice to charge annual trustee’s fees to 
the income, but in recent years, some 
thought has been given to working out 
an apportionment of fees between in- 
come and principal. Under present con- 
ditions of decreased income and inability 
to invest at high rates of interest, to 
collect a fee based on corpus value from 
the income places an unreasonable bur- 
den on the life tenant, and if the fee is 
figured on gross income, the trustee is 
given an inadequate return for his labor. 
When it is realized that the work of the 
trustee is directed as much toward pre- 
serving corpus as to earning income, it 
is only reasonable to expect that the re- 
mainderman bear some share of the cost 
of managing the estate. 





TRUST COMPANIES 


ACTIVE IN FIDUCIARY SERVICE 


Matters concerning the probating of wills, estate manage- 
ment and corporate trusts are handled by The Northern 
Trust Company with the expertness derived from 46 years 
of experience. Your correspondence is invited when this 
seasoned institution may be of service. 


THE NORTHERN TRUST COMPANY 


NORTHWEST CORNER LA SALLE AND MONROE STREETS, CHICAGO 


Customer Conference Concerning a Will 


The dramatic motif marked the in- 
structive and entertaining demonstra- 
tion, carried out by Henry Judson, vice- 
president of Seattle Trust Company, 
Wash., and Alfred Godsave, vice-presi- 
dent of Pacific National Bank, Seattle, 
in their respective roles as customer and 
trust officer, in the interview staged at 
the first afternoon session. 

After the usual courtesies, the none- 
too-bashful “customer” disclosed his in- 
terest in the general subject of wills and 
trusts, particularly from the expense- 
saving angle. The trust officer made clear 
the policy that trusts could not be ad- 
vocated simply as tax-saving mechanisms, 
and that a will should be considered “as 
a letter of life and a letter of love, some- 
thing that you work out carefully, using 
the best plans available so that your wife 


and children get the protection you wish 
them to get.”” When the “customer” al- 
leged that he and his wife had each made 
wills distributing all to the other, the 
trust officer classified such procedure as 
“the two-gun method—only the tax col- 
lector holds the guns.” He proceeded to 
back up this definition with figures, par- 
ticularly referring to community-prop- 
erty laws, illustrating duplication of 
transfer costs, and making suggestions 
for the prospect’s consideration as to will 
and trust objectives and use of life and 
business insurance. Mr. Godsave took 
good advantage of the pertinent, but typ- 
ical questions propounded by Mr. Judson, 
indicating also the elasticity possible un- 
der trusts and safeguards thrown around 
their administration and investment. 
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REALIZE that in the large organi- 

zations to which many of you belong, 
you have for years been conducting 
training courses for future trust officers. 
I do not expect, therefore, to be able to 
suggest requirements that have not been 
thought of already by many of you. In 
connection with one of them, I have some 
news that may be of interest, but before 
getting to that, perhaps it may be help- 
ful to classify and discuss briefly several 
requirements on which I believe all of us 
can agree. 

Let us take for granted the personal 
qualities of the man himself. He may 
come directly into trust work from col- 
lege or develop from the ranks. He may 
come with a background of business ex- 
perience, of legal experience or of bank- 
ing experience. But if he is to be a trust 
officer, he must have tact, human under- 
standing, sympathy and patience, and at 
the same time be firm and steadfast in 
essentials. 

Much has been written and said on this 
subject. I shall not dwell on it further. 
At the Fourteenth Mid-Winter Trust 
Conference, in his address on Initial Re- 
lations with Beneficiaries, Leon M. Lit- 
tle, as President of our Trust Division, 
covered it far better and far more de- 
lightfully than I could. 

Assuming our future trust officer to 
have these human qualities, the first ré- 
quirement, all of us will doubtless agree, 
is that he must, in addition, be specially 
trained. He must be trained not only in 
operations and in administration, but in 
the wider economic and social aspects of 
trust work. Today there are facilities for 
such special training that only a few 
years ago did not exist. 


Textual and Academic Facilities 


In the field of operations and adminis- 
tration there will soon be available a new 
elementary book, prepared and published 
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by the Trust Division of the American 
Bankers Association, which is scheduled 
to come off the press soon after the first 
of the year. Its title is “The American 
System of Trust Business.” In its prep- 
aration not less than thirty trust men 
from every section of the country have 
participated. * * * 

For more advanced training in the 
same field of operations and administra- 
tion, with some material also on the larg- 
er aspects, there are now the new text 
books on trust business, of the Ameri- 
can Institute of Banking. These two vol- - 
umes, Trusts I, dealing primarily with 
the activities engaged in by a trust in- 
stitution, and Trusts II, dealing primarily 
with the operating methods and machin- 
ery by which these activities are carried 
on, were prepared by the Trust Division’s 
Committee on Trust Education. Appoint- 
ed in 1931, the Committee finished the 
first volume last year and the second vol- 
ume only this last summer. Meanwhile, 
exclusive of the students in the A. I. B. 
chapters in which both volumes were 
tried out in manuscript form not less than 
two hundred trust men and women had 
a part in the work. Like the members of 
the committee, these men and women 
came from every section of the country. 
They came from large, medium sized and 
small institutions, from trust companies, 
state banks and national banks, from 
large cities and from small towns. The 
books, as a result, present to an extent 
never before possible a composite picture 
of the experience and ideas of practical 
trust men, examined, checked and ap- 
proved by other practical trust men. 

They are available to all who seek the 
special training that through them can 
now be obtained. Obviously the greatest 
benefit from them is obtained by those 
who are able to enroll in the A. I. B. 
courses for which they are designed. 
Where, however, there is no A. I. B. 
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chapter within range, or no course in the 
Trust Business is regularly offered, there 
still remains, through the Correspondence 
Chapter, the possibility of group instruc- 
tion, or of individual instruction by cor- 
respondence. Even where this is not feas- 
ible, the inclusion of quiz questions in 
the texts themselves makes it possible for 
anyone, even working alone, to acquire 
from these two volumes much that will 
help him in the fields of trust operations 
and administration. 

In the wider social and economic fields 
in which the more complex and more ex- 
ternal problems of today force trust men, 
as never before, to seek special training, 
facilities for acquiring training are like- 
wise available to a greater extent than in 
the past. 

The successful—and it was most suc- 
cessful — beginning of the Graduate 
School of Banking courses at Rutgers 
University last June marked the realiza- 
tion of a splendid project, in process of 
development for four years. The courses 
were truly graduate courses. Those mem- 
bers of the faculty who were drawn from 


the graduate faculties of universities and 
colleges have since testified that the level 
of the work done was fully as high as that 
in the graduate schools of their own in- 


stitutions. The course in trust work 
(Trusts III, it was called, to be followed, 
in the three year program, by Trusts IV 
and Trusts V) was no mere lecture 
course, but a seminar, with the empha- 
sis on discussion, both legal and practi- 
cal, and on original research. Here, for 
example, are a few of the thesis subjects 
on which graduate students majoring in 
the trust business are at this moment en- 
gaged in research for the theses that they 
will complete in June, 1937. 

Comparative Study of Bases of Exec- 

utor’s Compensation. 

Relations with Co-Trustees. 

Preliminary Duties of a Successor 

Trustee. 

Other topics include trust overdrafts 
and advances, employees’ trusts, common 
funds, the examination of trust depart- 
ments, and suggested changes in the laws 
and probate procedure of several states. 
Without a doubt all of us in the trust 
business stand to benefit by the original 


TRUST COMPANIES 


research that this pioneer group, and 
their successors in the classes to follow 
them, engage in. 


Educational Value of Trust Associations 


Unfortunately, the great majority of 
trust men are so situated that they are 
unable to enroll in the Graduate School, 
no matter how great their desire to do 
so. For them, broader training in these 
wider fields must be made available, and 
is today increasingly being made avail- 
able, through the activities of trust asso- 
ciations. It is through such associations 
that conferences such as this are ar- 
ranged, with the opportunities they af- 
ford for the dissemination of new ideas, 
for exchange of views and for helpful 
discussion. This Regional Conference and 
the Mid-Winter Trust Conference in New 
York are, of course, long-established fea- 
tures to which all those in the trust busi- 
ness who live within range look forward 
each year. There are many, however, who 
¢annot afford the time or the expense for 
a trip to these large conferences. For 
them, both state and local associations, 
which the Trust Division, as many of you 
know, is anxious to see increase in num- 
ber and in activity, are providing, in more 
and more sections of the country, local 
trust conferences. In Virginia, for exam- 
ple, we had our first last June. In North 
Carolina the first meeting was held in 
1934. Such state conferences not only 
reach many who are unable to attend the 
larger meetings, but are also advanta- 
geous for the further reason that they 
provide opportunities for discussion of 
conditions and problems that are limited 
to one particular state. 

In the same way, city and county asso- 
ciations provide an opportunity for a still 
more numerous group of those engaged in 
trust work to participate in city and 
county trust meetings, with no loss of 
time from work and practically no ex- 
pense, and thus to obtain certain bene- 
fits that are not usually obtainable 
through training courses given within 
the organization of a single institution. 

Already, therefore, such associational 
activities serve to promote broader train- 
ing for the future trust officer. It is to be 
hoped that they will continue to do so to 
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an increasing extent, with more and more 
of them providing not only meetings and 
addresses but round table discussions, 
such as are now so successfully a part of 
your Regional Conference and of the Mid- 
Winter Conference. In the future, per- 
haps it is not too much to hope that there 
may even be regularly organized inten- 
sive courses of a week or more, conducted 
with the cooperation of local educational 
institutions; for undoubtedly special 
training, both of the sort that comes from 
books and study courses, and of the sort 
that comes from research and discussion, 
is the first requirement of the future 
trust officer. 


Service Motive and Teamwork 


A second requirement is that the fu- 
ture trust officer must have what is often 
spoken of as the service motive. By that 
I mean that, for him or her, service to 
those in need of help must be the para- 
mount consideration, and reward or 
financial gain a subordinate considera- 
tion. 

It is necessary here to distinguish be- 
tween the trust officer and the trust in- 
stitution. The trust institution is a busi- 
ness organization, advertising for and 
soliciting business from which it expects 
fees and profits based on the cost of the 
service rendered and the responsibilities 
assumed. 

The trust officer, however, receives 
compensation in the form of a salary and 
does not receive fees or profits. No trust 
officer can decide on this vocation as a 
lifework in the expectation of getting 
rich through large profits to be made by 
the individuals engaging in it. 

On the contrary a man going into trust 
work must be prepared, once any trust 
account is accepted by his institution, to 
devote all his efforts to serving to the 
fullest extent of his ability, and without 
any intrusion of self-interest, those who 
will thereafter look to him for help in 
solving their problems. Some will be 
grateful, and will show it; some will not. 
But in the gratitude of those who show 
their appreciation the trust officer must 
expect and be satisfied to find his great- 
est reward and his ultimate contentment. 

A third requirement is that the future 
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trust officer must be association-minded. 
There is no place today, and there is like- 
ly to be less place in the future, for “lone 
eagles.” A man going into trust work 
must be willing to work with other trust 
men and to do his part in helping to raise 
standards and to improve the quality of 
trust service in general. 

Our national association, the Trust Di- 
vision of the American Bankers Associa- 
tion, and our state associations are asso- 
ciations of trust institutions, rather than 
of trust men, but the individuals repre- 
senting the institutions in these associa- 
tions must stand ready through work on 
committees, through attendance at meet- 
ings and conferences, through prepara- 
tion of papers and addresses, and partici- 
pation in round table discussions, to do 
their part in sharing with other trust 
men the lessons taught them by experi- 


ence. 

Just as physicians pass on to one an- 
other discoveries in medicine and new 
techniques in surgery to become the com- 
mon property of all physicians in the al- 


leviation of human ailments, so trust men 
should pass on to one another discoveries 
and new techniques in trust business in 
order that they may become the common 
property of all trust men in meeting the 
trust needs of mankind. 

Our local trust associations, instead of 
being associations of trust institutions, 
can well become, as some already are, as- 
sociations of trust men (like your own 
Southern California Trust Officers Asso- 
ciation) just as among life insurance men 
there are associations of life insurance 
underwriters rather than of life insur- 
ance agencies. * * * 


Code of Ethics for Officers and Institutions 


We come now to a requirement that is 
receiving the particular attention of the 
officers of the Trust Division at this time, 
which is that the trust officer of the fu- 
ture must be guided by a definite state- 
ment of ethical obligations. By that, I 
mean a statement of those things which 
are generally accepted by common con- 
sent of trust men as things which a trust 
man, as a matter of duty, should do or 
should refrain from doing. 

We are fortunate in that we already 
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have our splendid Statement of Princi- 
ples of Trust Institutions, in the fight for 
and adoption of which Colonel Sims 
played so large a part. The benefits to 
the trust. business from it are evident on 
every side, and are increasingly evident 
as time goes on. Last May, you will re- 
call, the Comptroller of the Currency, Mr. 
J. F. T. O’Connor, in an address before 
the California Bankers Association, sug- 
gested the formulation of a statement of 
ethical obligations for banks. In a sub- 
sequent letter, suggesting what might be 
embodied in such a statement, Mr. O’Con- 
nor said that the Statement of Principles 
of Trust Institutions should be incorpo- 
rated in its entirety as applicable to all 
banks operating trust departments. 

The formulation of a statement of the 
ethical and moral obligations of trust in- 
stitutions requires therefore no attention 
at this time, but the statement of prin- 
ciples that we have for our institutions 
does need to be supplemented, for the 
guidance of the future trust officer, by a 
statement of the obligations of individ- 
uals who choose this career as a life work. 
Stated another way, we need a Statement 
of Principles of Trust Men as well as our 
Statement of Principles of Trust Institu- 
tions. 

At least three direct benefits are antici- 
pated. It is believed that a statement of 
the ethical obligations of trust men would 
serve a present trust officer as moral sup- 
port—giving him confirmation, from 
trust men in general, of the correctness 
of his own judgment and his own deci- 
sions on questions of ethics arising in his 
dealings with the different classes of peo- 
ple whom he encounters in his work. 

Such a statement of ethical obligations, 
it is believed, would serve someone plan- 
ning to enter the trust field, by helping 
him to decide whether or not he would 
like to be a trust man, and someone who 
has only recently entered the trust field, 
by. steering him into the right channel, 
at least until he has become imbued with 
the spirit of trust service and has ac- 
quired an understanding of the’ basic 
principles of trust business. The future 
trust officer, in fact, may well find learn- 
ing the answers to a catechism on the 
ethical obligations of trust men as well 
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as on the principles of trust institutions 
a strictly enforced requirement. Such a 
statement of ethical obligations, it is also 
believed, would serve the public by giving 
people in general a standard of conduct 
by which to judge trust men and by ele- 
vating the level of conduct of trust men 
and the level of trust service. 

The content of the proposed codifica- 
tion of ethical obligations of trust men is 
naturally not expected to be all inclusive. 
It must start with the statement of only 
those ethical obligaions on which all trust 
men are agreed, for obviously it cannot 
run in advance of what is generally ac- 
cepted, and it must leave many other rules 
of conduct to be added from time to time 
as they also become generally accepted. 


External Relationships 


While a trust man has of course ethi- 
cal obligations with respect to all persons 
with whom he has dealings in the course 
of his work, there are certain persons 
and classes of persons with whom he has 
such frequent and intimate contacts as to 
give rise to special obligations. Chief 
among these are other trust men, both 
within and without his own institution, 
customers, both present and prospective, 
courts, lawyers, life insurance men, gov- 
ernment representatives and representa- 
tives of the press. 

At New Orleans the Executive Commit- 
tee of the Trust Division will be asked to 
appoint a special committee to consider 
the question and to make a tentative draft 
of a statement of the ethical obligations 
of trust men with respect to persons in 


each of these special classes and with re- 
spect to the general public as well. The 
task is not one to be completed in haste, 
or within any specified time, nor with a 
view to attempting to cover finally and . 
completely all the ethical obligations that 
may exist. It is hoped rather that the spe- 
cial committee appointed for the purpose 
will go about the work in a deliberate, un- 
hurried way, only as fast as the consen- 
sus of opinion will permit, and that the 
statement, when completed and approved 
by the Executive Committee, and per- 
haps, like the Statement of Principles of 
Trust Institutions, approved also by the 
Executive Council of the American Bank- 
ers Association, will represent only the 
ethical obligations to which all thoughtful 
trust men will subscribe. 

We have, then, these requirements for 
the future trust officer. He must be spe- 
cially trained. He must subordinate per- 
sonal financial gain to service. He must 
be association-minded. He must be guided 
by a definite statement of the ethical ob- 
ligations of trust men. 

Means are available now by which the 
first three of these requirements may be 
satisfied, and it is planned and hoped to 
make a start within the next two weeks 
towards making available the means by 
which the fourth of these requirements 
may be satisfied also. I believe this marks 
another step forward, and I believe that 
a statement of the ethical obligations of 
individuals in the specialized, often ardu- 
ous, often uniquely satisfying vocation in 
which all of us here are engaged, can be 
formulated successfully. 
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HE more I have studied this matter 

and the more answers I received 
from trust officers and heads of ad- 
vertising departments of trust institu- 
tions in reply to a questionnaire I had 
sent them, the more complicated it ap- 
pears, as there seems to be a great 
difference of opinion as to what adver- 
tising medium has accomplished the best 
results. 

I have just completed a survey which 
gives a cross-section of the past experi- 
ence of trust institutions throughout the 
country in the use of various advertising 
mediums. Study of the data obtained re- 
veals that all of the familiar media have 
been used in varying degrees. In view of 
this past experience, I think we must 
conclude that use of newspapers, direct 
mail, certain class publications and per- 
sonal contact must be continued in any 
future advertising program. It is not my 
purpose to discuss the relative merits of 
these mediums except to stress the well- 
recognized fact that personal contact is 
of paramount importance. 

It is in the public interest that any 
business, particularly one serving the 
public, should be advertised, but in our 
advertising we must be frank, especially 
in newspaper copy. First of all, we must 
create public confidence, and this is a job 
of restoring a poisoned public opinion to 
health. A few years back, say in 1929, 
we all acted on the assumption that peo- 
ple believed that financial institutions 
were safely operated by men of demon- 
strated integrity and ability. But times 
have changed and public opinion has 
changed, not without cause, as many 
banks have closed under circumstances 
casting doubt on both the ability and in- 
tegrity of their managements. Because 
the public cannot be expected to differen- 
tiate too carefully, all banks and men in 
related types of institutions are under a 
cloud. Therefore, I think the most im- 
portant advertising job at the present 


time for a bank is the building of good 
will and prestige. Our advertising must 
be informative, and must deal with the 
essential line of economic and social 
service that all sound banking inherently 
renders the public. The general public 
has been misled into thinking that some 
of the sins of the individual banker are 
the sins of all bankers. 


Facts versus Fancies 


Corifidence cannot be created by adver- 
tising “have confidence in us,” or “this 
institution deserves your confidence.” It 
must be cultivated by sincere and simple 
presentation of facts that suggest the 
inference that we are worthy of confi- 
dence, and by facts that can be backed 
up as coming from sources beyond all 
impeachment, which really carry convic- 
tion to the reader. As an illustration, I 
recently noticed an advertisement of a 
mid-western trust company, wherein 
they stated that all of their 28 directors 
were making use of the services of their 
trust department, and beneath the ad- 
vertisement were the facsimile signa- 
tures with business connections of all of 
their 28 directors. These men were well 
known in their community, and they gave 
assurance to the public that they had 
confidence in their own institution by 
naming it executor and trustee under 
their wills. 

Much of the lack of confidence in the 
minds of the general public today can 
be overcome through correct institutional 
advertising. We must acquaint the pub- 
lic with the nature, problems and limita- 
tions of our institution so that an under- 
standing of these things will displace the 
hazy ideas now held by the average pub- 
lic, and put the routine of handling 
trusts before the public in an educational 
way, showing how a trust company will 
do everything from clipping coupons in 
an agency account to taking care of chil- 
dren under a living or testamentary 
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trust. By this I mean that we should give 
the public or our prospects, either 
through newspaper notices or in pam- 
phlet form, some actual experiences and 
results obtained from some of the actual 
trusts or estates we are now handling or 
have handled during the past years, giv- 
ing figures and data as to just what was 
in the estate or trust when it was turned 
over to the institution, the average year- 
ly income yield, the appraised value of 
the assets when we took the trust, the 
appraised value of the assets when we 
closed same, and just what the trust:con- 
sists of now or when it was closed. I 
have in mind such advertisements as 
were published by the International 
Trust Company of Denver, Colorado, 
during the past year. 

It is, of course, understood that no 
individual names of trustees should be 
used in the publications, but that actual 
facts be used. We should also admit there 
will be the normal possibility of errors 
in the handling of trust business, as 
there is in other lines, instead of creat- 
ing the impression, by silence on that 
point, that in every instance the bank’s 
administration of its business will be 
infallible, thereby causing disappoint- 
ment and antagonism whenever error 
causes loss. At the same time, it should 
be pointed out that likelihood of loss is 
less when an estate is administered by a 
corporate trustee. In its relations with 
the public, a trust institution should be 
ready and willing to give full informa- 
tion about its own financial responsibil- 
ity, its staff and equipment, and the 
safeguards thrown around trust business 
generally. * * * 

Another phase of past experience re- 
veals that trust advertising should not 
stress too much on tax evasion or vari- 
ous methods of reducing tax liability, 
because what we may tell our customers 
today may be all wrong tomorrow. A few 
years ago we told our customers that the 
income from a revocable trust was tax- 
able to the beneficiary only, but it sub- 
sequently became taxable to the grantor 
himself. We all know of other statements 
made by some trust officers regarding 
tax evasion and tax savings in connec- 
tion with certain kinds of trusts which 
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have proven false, as no one can foretell 
today just what the courts and the Bu- 
reau of Internal Revenue will hereafter 
define as a transfer in contemplation of 


death. The solicitation of irrevocable 
trusts on the basis of tax saving is un- 
sound. 


Need for Arousing Wider Interest in Services 


My investigation indicates that we will 
be on much safer ground to theorize on 
the future advertising of trust services 
than to undertake to establish policies 
born of experiences of the recent past. 
Always seeking perfection in trust man- 
agement, we may have developed an infe- 
riority complex about a service that was 
relatively good. It has been said that the 
quickest way to kill an unworthy product 
is to advertise it. What have we to sell? 
Are we hanging our heads in shame or 
are we proud of a job well done? The 
fact that property is never without an 
owner gives trust institutions the best 
market analysis of any business in the 
world. Probate court records tell the 
story. The records are not always easy to 
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interpret, but Charles Patch, Jr., of the 
Cleveland Trust Company, chairman of a 
research committee of the Financial Ad- 
vertisers Association, has a few interest- 
ing answers. For example, he reports 
that our trust departments are getting 
not more than 26 per cent. of the worth- 
while estates in probate. Any other busi- 
ness so far from saturation in its logical 
market would be worrying about how it 
should better spend its advertising dollar 
rather than being confronted with your 
problem and mine as to how we can get 
an advertising dollar to shoot at our 
market. 

If for the past five, ten or fifteen 
years, the probate court records show 
that three to five of each hundred de- 
cedent adults have estates that might 
well have been handled by the trust de- 
partment, and that you and your friendly 
competitors had an aggregate of only 
one out of four, would you not agree 
with me that your competition is with 
the ignorance and indifference of the 
public and not with the bank across the 
street, and that both of you have a big 
job to do in selling the department you 
have tried to develop? That is the rec- 
ord, better or worse, for Mr. Patch’s re- 
port shows a range of from 9 per cent. 
to 57 per cent. of the potential trust 
market being served by corporate ex- 
ecutors. 

Several impressive facts come out of a 
probate court study. We have always 
known that the miser’s estate could not 
be buried with him, but we may have 
allowed the credit department of our 
bank to lead us to believe that the recent 
panic has wiped out all estates. Such is 
not the case, and while average inven- 
tories are reduced, challenging the trust 
department to nurse the available assets 
for income and appreciation, there is still 
a real market for all of us as executor 
and trustee of an estate. 

It is more good luck than good manage- 
ment that we have been able to maintain 
a fair gross and net income for the past 
five years, as we have been living out of 
the inventory cf executor appointments 
made up to the time we discontinued 
advertising and selling our services. The 
probate records show that two-thirds of 
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probated wills have been made within 
five years of death. Perhaps five years 
instead of five months would be the logi- 
cal cycle of any well conceived trust 
advertising plan. 


Qualitative Estimates of Prospective Market 


All of the property values that were 
ever in your community are in the hands 
of living people. Our advertising job is 
to locate those people and sell them our 
service. Probate court records show that 
the inventories of estates run less than 
10 per cent. in cash. We might figure 
that a majority of the people with a 
$5,000 deposit balance would have es- 
tates of $50,000 or more. Real estate 
amounts to 25 per cent. of the average 
estate. Can we think that everyone in a 
$10,000 home has at least a $40,000 es- 
tate? Stocks and bonds represent two- 
thirds of most estates. Therefore, let us 
revise our mailing list, keeping in mind 
that it should be built up on the basis of 
quality rather than quantity, because our 
market is always a class and not a mass 
market. The building of a good prospect 
list for trust service is often a much 
neglected part of trust development 
work. We all know of instances wherein 
trust companies have repeatedly sent 
carefully prepared solicitation letters ac- 
companied by elaborate and costly book- 
lets to people who have never had an es- 
tate, and who have no prospect of ever 
having one. I firmly believe that if such 
an overwhelmingly large majority of 
probated wills are made within five years 
of death, each of us should insist that 
our trust advertising be planned on a 
five year schedule, and not for a few 
months or a year. 

No doubt all of you recently received a 
booklet from the Purse Company telling 
the story of a bank which ran its trust 
assets from $18,000,000 to $139,000,000 
in eleven years. I was impressed with 
the fact that Reverend J. got interested 
in 1927 and finally brought around his 
fee-producing business in 1933, and I 
was tremendously interested to note that 
a prospect list of 3,000 names in a $40,- 
000,000 bank in 1923 had grown to 7,400 
in a $70,000,000 bank in 1935. I made 
special inquiry to determine that the 
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institution with this notable record was 
the State Street Trust Company of Bos- 
ton, Mass., and learned that practically 
all of its advertising for the past ten 
years has carried the facsimile signature 
of its president on its trust mailing 
pieces and his name on the return cards 
requesting a booklet. The trust depart- 
ment is no orphan child in that bank, 
and it demonstrates what can be done 
when unlimited support comes down 
from the top. 


Profiting from Cooperation of Banking 
Department 


This brings up the question of proper 
cooperation from the senior and junior 
officers and employees of the institution 
in connection with new business for the 
trust department. We all know from past 
experience that at least 50 per cent. of 
our trust business comes from within 
the walls of our own institution and 
from clients who are already clients of 
other departments of our bank prior to 
availing themselves of the use of our 


trust services, and that the greater per- 
centage of the customers of the savings, 
commercial and safe deposit departments 
are not aware of what trust service real- 
ly means. We also know that the best 
solicitors are the bank officers who have 
the acquaintanceship of these customers 
and enjoy their confidence, and that the 
relations of these officers and employees 
of the commercial departments of a bank 
with their customers are very intimate 
and important ones. They are able to 
select the clients of the bank, who are 
most likely prospects for our own direct 
solicitation, but before these officers and 
employees can intelligently discuss trust 
service with their customers, they must 
have a working knowledge and under- 
standing of fiduciary functions and know 
just how the trust department operates. 

Time will not permit lengthy detail as 
to how trust departments have overcome 
this difficulty, but Samuel Marsh, man- 
ager of the new business division of the 
trust department of the First National 
Bank of Chicago, recently gave a very 
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able and well prepared paper at the con- 
vention of the Financial Advertisers As- 
sociation on “How the Bank Staff Can 
Cooperate with the Trust Department,” 
and as his paper was published in detail 
in the September issue of Trust Com- 
panies Magazine, no doubt most of you 
have already read it. If not, I would 
earnestly recommend that each of you do 
so. Frederick R. Behrends of Los An- 
geles also gave a very interesting article 
on this subject at one of the Mid-winter 
Trust Conferences, explaining how his 
institution gave a well planned course 
to all of its officers and employees. R. R. 
Bixby, Inc., also has published numerous 
articles on how bank officers and em- 
ployees can cooperate with the trust de- 
partment. Therefore, this phase of ad- 
vertising and new business methods 
needs no further comments from me, but 
I believe you will all agree with me that 
this is one of the greatest sources of our 
future business in view of past experi- 
ence. 
Soliciting Life Insurance Trusts 

Up to this point I have purposely re- 
frained from discussing the merits of 
advertising or solicitation of life insur- 
ance trusts, as the answers received on 
this point to the questionnaire I sent out 
‘were so at variance on the subject that, 
frankly, I was unable to make up my 
mind just what I should say. Some trust 
institutions advised that their volume of 
insurance trusts during the past two 
years has fallen off greatly, due in part 
to the pressure of life underwriters in 
the sale of annuities. They report also 
that the mortality of life insurance trusts 
which they had on their books was very 


great because of lapses. They found in 
addition that many insurance agents 
seemed to reach the conclusion that their 
own companies were better served if the 
proceeds of policies were left with them 
under some form of insurance contract. 

On the other hand, some trust institu- 
tions have informed me that they have 
found life insurance trusts very profit- 
able during the past years, and they 
intend to continue making a very active 
campaign for new business in this field. 
We all know that in the past practically 
every trust institution has spent a great 
deal of money in advertising materials 
and personal solicitation on life insur- 
ance trusts, and frankly, I would like to 
know if this money has been wasted or 
not. 

The Public Must Know 

In summarizing future advertising of 
trust services in view of past experience, 
I think we will all agree that trust insti- 
tutions as a whole must continue using 
all of the various media which have been 
used in the past; that our most important 
job is to continue the building of confi- 
dence, good will and prestige, in order 
that corporate trust administration may 
be recognized at the high plane on which 
it belongs. If we are to continue to be 
trustees and managers of estates, we 
must accept all the responsibility that 
such a service implies and for which 
service we receive fees. In my humble 
opinion trust institutions have an im- 
portant job to do in rehabilitating them- 
selves in the public esteem. No trust com- 
pany, however efficient it may be, can 
take for granted that it stands well with 
its community. The worst of the storm 
may be over, but the damage it did calls 
for a lot of reconstructive effort, and not 
even the assurance given to customers 
by the Federal Deposit Insurance Cor- 
poration will restore confidence in banks 
and trust institutions unless the public 
is convinced that the institutions are well 
managed. 

There is no panacea or cure-all, gov- 
ernmental or otherwise, that will take 
the place of sound management in bank- 
ing. The public should be educated to 
know what sound bank management 
means; particularly is this important to 
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the fiduciary activities of an institution, 
and there is no way in which the impres- 
sion of soundness in management can be 
conveyed to the man on the street more 
effectively than through well-planned ad- 
vertising. Nor, in my opinion, is there 
any more important job that advertising 
can do for a bank or trust company. In 
the future, trust institutions will grow 
in assets as they grow in public esteem. 
That they may grow and prosper, two 
things are necessary: first, they must be 
well managed, and second, the public 
must know that they are well managed. 
So to my mind, trust advertising in the 
future requires something more than 
mere advertising of fiduciary services. 
We must have a well-rounded program in 
our trust development work, and to that 
end, we must use newspaper display, 
direct mail, pamphlets, cooperating in- 
ternal organization, booklets for lobby 
distribution, posters, stuffers and per- 
sonal contact, in order to do a satisfac- 
tory job. 

In a great many institutions the per- 
sonal solicitation method of developing 
worthwhile trust business has proven 


conclusively to be the best method, and 
personal contact will ever be the heart 
of successful trust solicitation. Gener- 
ally speaking, an advertising program 
that has no direct follow-up is wasted 
effort. Comparisons of costs with such 
national figures as I have been able to 
learn, show that personal contact solici- 
tation does better than the average, and 
that the trust solicitors are able to obtain 
a sufficient volume of immediate fee 
business, so that the first year’s annual 
fee from such business is sufficient to 
pay salaries and automobile operating 
costs. 

Let us also re-establish cordial relations 
with life underwriters, continue to work 
with and through the lawyers, and above 
all, have a workable understanding with 
our newspapers. Instead of trying to sup- 
press news and being continually on the 
defensive, let us take the newspapers 
into our confidence, for we have nothing 
to hide. If we shake off the pall of fear 
that has possessed us, we can convince 
the public that corporate trust service is 
a useful and necessary part of our na- 
tional life. 
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HE trust business in Arizona is a 

comparatively new one and has grown 
from nothing, fifteen years ago, to a very 
sizable business today. Our problems, to a 
great extent, were brought on by our- 
selves. From the beginning we paid very 
little attention to our relationship with 
the outside attorneys and relied solely 
upon the bank or trust company’s own 
counsel. They, too, were unreasonable and 
expected that all the business that came 
through the bank should be directed to 
their offices. 

When I first went to Phoenix and after 
I had been admitted to the Bar there, it 
was not unusual for me to appear in court 
for clients of the bank, or even to solicit 
outside legal business from which it was 
possible to receive compensation. This 
was customary, and I was violating no 
code of ethics, but certainly such actions 
were encouraging dissatisfaction in the 
minds of attorneys generally. 

The situation became more and more 
serious, and when we finally awoke to the 
fact that we were not cooperating with 
attorneys generally, we found ourselves 
facing possible drastic legislation which 
might not only have curbed the legiti- 
mate activities of the trust departments 
and trust companies, but would have 
eliminated the corporate fiduciary. It has 
only been within the last three years that 
members of the Bar, bank executives and 
trust officials cooperating, have been able 
to work out an acceptable agreement. It 
is their work and discussions that have 
crystallized our code of ethics—“The Dec- 
laration of Principles adopted by the Cor- 
porate Fiduciaries Association of Phoe- 
nix, Arizona, and the State Bar of 
Arizona.” 

Thus it must be admitted that the at- 
torneys have had a foundation for their 
criticism of banks, trust companies, and 
their counsels. The corporate fiduciary 
has come into being in response to a pub- 
lic need and has inevitably resulted in 
diminution of the business from which 


attorneys receive a livelihood. Until re- 
cent years attorneys have paid very little 
attention to the drift of business to the 
corporate fiduciary and have made no at- 
tempt to curb the activities of the banks 
and trust companies which wrongfully 
invaded the field of the practice of law. 


Unity of Objectives 


The old controversy existing between 
lawyers and trust officials was partly 
predicated upon the mistaken premise 
that a fine line could be drawn between 
the profession of law and the work of the 
corporate fiduciary. This contention has 
now been generally refuted by the reali- 
zation that no such division can be made 
and that the lawyer and trust man occupy 
to some extent analogous situations. Each 
serves his clients in a broad and personal 
manner, for which each receives mone- 
tary remuneration. The fields of juris- 
prudence and trusteeship lie very close. 
The lawyer and the trustee have a com- 
mon aim in the handling of any fiduciary 
matter. 

The attorney’s work is professional and 
is essential to the corporate fiduciary, 
who looks to the attorney to advise and 
represent it legally. The trustee is 
charged with the conservation of the 
property, the selection of investments, the 
accounting, taxation and distribution 
problems, and the infinite details and re- 
sponsibilities of management. 

Both lawyer and trust official, to be 
successful, must have a high degree of 
integrity. The relationship of confidence 
with the client is a sacred one, and the 
questions propounded to the trust man or 
banker today are of no less complexity 
than those propounded to the attorney. 
The general public has come to rely upon 
the banker or trust official for advice, 
not only on banking matters, but upon 
economic problems which confront them 
or that might affect their particular busi- 
ness. As to these particular questions the 
legal profession recognizes the right of 


464 














the banker to give advice and does not 


complain that such is an encroachment . 


upon the profession. 

Is it not, therefore, logically to be con- 
cluded that the unity of purpose, the simi- 
larity of qualifications, the merging of 
interests should prompt a keen desire on 
the part of each to assist the other in 
the pursuance of his profession? From 
just what sources, however, must we ob- 
tain the means of effecting a close and 
valuable cooperation between them? 


Common Meeting Grounds for Cooperation 

The dissemination of information con- 
cerning trust business by trust companies 
through dignified, conservative advertis- 
ing offers us one source. Public cogni- 
zance of the value of trust service 
strengthens the prestige of the trust offi- 
cial and incidentally of the lawyer 
through the establishment of a sound 
confidence in both. The public takes cog- 
nizance of the value of trust service be- 
cause it comes to learn that the methods 
employed by trust companies in the han- 
dling of fiduciary affairs are efficient and 
well planned. Attorneys acting for the 
trust companies in legal capacity benefit 
from this. The information that an estate 
has been well managed by a trust com- 
pany when published naturally reflects 
credit upon the attorney who represents 
the estate administered so efficiently by 
the trust company. 

There are two other very important 
sources from which I shall show how ef- 
fectively and easily an alliance between 
the lawyer and the trust company may 
be accomplished. 

The adoption by the Trust Division of 
the American Bankers Association of a 
Statement of Principles offers a source 
from which we may learn what the trust 
companies are able to do toward attain- 
ing this goal. The adoption jointly of 
Declarations of Principles by Bar Asso- 
ciations and Corporate Fiduciary associa- 
tions in nearly every jurisdiction offering 
trust service, affords the source from 
which we may discover what lawyers and 
trust companies both may do toward ac- 
complishing a most desirable end. 

Let us, therefore, analyze minutely 
this Statement of Principles in so far as it 
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relates to the subject, and scrutinize care- 
fully the terms and provisions of one of 
the representative declarations with 
which I am most familiar—The Declara- 
tion of Principles adopted by the Bar of 
Arizona and the Corporate Fiduciaries 
Association of Phoenix, jointly, in April 
and May, respectively, of 1934. 

What constitutes the practice of law, 
although a much controverted question, is 
nevertheless known to the trust official. 
Whenever a doubt arises in his mind that 
the action which he contemplates taking 
is encroaching upon the field of the prac- 
tice of law, let him pause, consider, and 
determine for a certainty whether or not 
he may properly take that action. 

The trust official should do nothing to 
embarrass the lawyer in his strict observ- 
ance of his adopted canon of ethics. The 
lawyer must be free from adverse influ- 
ences which might be brought to bear 
upon him by the trust company. He must 
be relieved of any conflicting interests 
which might arise through serving his 
client, and, at the same time, represent- 
ing the trust company. 


Drafting of Instruments and Selection of 
Attorney 


Analyzing the Declaration of Princi- 
ples adopted in Arizona, we find: 

“Banks and trust companies acting 
through their officers, agents, employees, 
or other persons, including attorneys em- 
ployed or retained by them, shall not draw 
wills, codicils, deeds of trust, instruments 
conveying, transferring, or affecting either 
real or personal property, or other legal 
documents, except concerning matters in 
cases wherein the bank or trust company 
has actually qualified and entered upon 
its duties as a fiduciary or concerning its 
own corporate affairs. Banks and trust 
companies may, however, prepare prelim- 
inary drafts of such legal documents here- 
inbefore referred to, for submission to 
counsel selected by its patrons through 
personal contact, which legal documents 
shall not be executed unless and until ap- 
proved by said counsel. 

“Banks and trust companies shall not 
select counsel for the drawing of any of 
the documents above named, but nothing 
herein contained shall preclude a patron 
of the bank or trust company from select- 
ing as his own counsel such person or per- 
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sons as he may desire, including general 
counsel of the bank or trust company.” 


The first paragraph of this Article One 
distinctly outlines a method by which 
trust officials and lawyers may cooperate. 
You will note by this paragraph that 
banks and trust companies may prepare 
preliminary drafts of wills, deeds of trust, 
and other instruments of authority under 
which the bank may be required to act in 
a specific case. The trust official is able, 
by reason of this provision, to render a 
real service, not only to his client, in giv- 
ing him the practical phases of how best 
he may accomplish his purpose, but to the 
attorney selected by the client to review 
the draft and design the final instru- 
ment. 

Our practice is to set up this rough 
draft, which we call an “Estate Plan” in 
letter form. This letter, addressed to the 
client, outlines the general clauses and 
provisions under which the bank may 
function, for example, as executor of or 
trustee under a will. In the latter we re- 
quest the prospective customer to submit 
the plan to his personal attorney for his 
examination, study, and use. It is obvious 
that the attorney, in drafting the final 
instrument, is relieved of a great deal 
of research and study in selecting the 
provisions best suited to express the tes- 
tator’s wishes; for he knows that the 
accumulation of years of experience has 
gone into the drafting of the Estate Plan. 

You will note by the second paragraph 
of this Article that among the counsel 
selected by the client may be included the 
bank’s or trust company’s general coun- 
sel. Some of the Declarations prohibit 
this. 

Article Two provides that banks and 
trust companies shall advise all persons 
doing business with their trust depart- 
ments to consult counsel of their own se- 
lection with respect to all matters of a 
legal nature. This provision permits of 
the trust official’s offering the client who 
cannot select his own counsel without sug- 
gestion a list of attorneys from which he 
may select his attorney. This presents a 
distinct problem to the trust official in 
some cases, for he feels that he may not 
be at liberty to suggest any one particu- 
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lar attorney. However, does he not have 
the right, just as any business man has 
the right, to suggest to the client, an at- 
torney whom he knows to be reliable, re- 
sponsible, and capable? 

Article Three sets forth a proposition 
too obvious to require comment, declar- 
ing: 

“Banks and trust companies shall not 
maintain departments for the transaction 
of legal business either for their patrons 
or for any other person, firm, or corpora- 
tion. Such transaction of legal business 
shall include among other things, appear- 
ance in court as counsel by officers, agents, 
or employees, who are members of the 
Bar, and the preparation of legal instru- 
ments other than heretobefore accepted 
by officers, agents, or employees.” 


Desirable Restrictions and Penalty for 
Breaches 


Article Four offers another means by 
which trust officials may cooperate with 
lawyers. It states in part: 

“. .. banks and trust companies shall in 
the absence of good reason to the con- 
trary employ as their counsel in the ad- 
ministration of all trusts or decedents’ 
estates the attorney who drew the will, 
codicil, or deed of trust involved.” 


Here distinctly is an opportunity for the 
trust official to evidence his good faith 
and his desire to work harmoniously with 
the legal profession. It is our practice, in 
so far as it is possible, and consistent with 


the sound, efficient administration of 
trust affairs, to adhere strictly to this 
provision. Again, Article Five provides: 
“Banks and trust companies shall not 
by notice, publication, advertisement, 
book, pamphlet, or otherwise directly or 
indirectly, either invite or induce any per- 
son, firm or corporation, to come to them 
for any legal service or indicate that they 
maintain a-legal department or facilities 
for the transaction of legal business.” 


Article Six offers a clear, direct means 
by which lawyers may cooperate with 
trust officials. Its provisions declare that: 


“Members of the Bar, recognizing the 
legal capacity of the trust departments 
of banks and trust companies to act in a 
fiduciary capacity, shall as far as practi- 
cable, in all cases where a bank or trust 
company is named in a will as a fiduciary 
or is named in any fiduciary agreements 
as a fiduciary, consult with representa- 
tives of the trust departments of such 
bank or trust company with reference 
thereto.” 
This affords an opportunity for a con- 
genial relationship between lawyers and 
trust officials. It offers the opportunity to 
the lawyer to secure the aid and assist- 
ance of the trust official whose peculiar 
ability in his specialized field may be of 
great benefit to the attorney in consulta- 
tion over the estate or trust affairs of a 
client. 

Article Seven places a reasonable re- 
striction upon members of the Bar which 
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prevents the occurrence of an event which 
has all too often taken place in the past: 


“When a client indicates to a member 
of the Bar his or her desire or intention 
to name a certain bank or trust company 
as fiduciary under his or her will or in 
any other instrument, the member of the 
Bar shall not, in the absence of good rea- 
sons to the contrary, discourage or influ- 
ence the client against naming the bank 
or trust company suggested by the cli- 
ent.” 


If the lawyer is imbued with a well found- 
ed belief in the sincerity of purpose of 
the trust official and in the trust official’s 
willingness to help him; if he is firmly 
convinced, as he should be, of the value 
of the services performed by the corpo- 
rate fiduciary, he will be most willing to 
accept this restriction. Of course, the 
Utopia of lawyer-trust company coopera- 
tion would be realized in the community 
where no infractions by either group 
could be found. This, however, is expect- 
ing too much of human nature. Infrac- 
tions upon and violations of the Declara- 
tions of Principles must be, from time to 
time, expected. 

Article Nine of our Declaration takes 
this factor into account and provides a 
means by which each group may control 
its own misguided members who may 
place themselves above the sanctity of the 
code of ethics. This Article provides for 
the appointment of a committee of six 
persons, three members appointed by the 
Corporate Fiduciaries Association and 
three members appointed by the State 
Bar, which committee: “. .. shall consider 
any matter presented to it in violation of 
the spirit or letter of the declaration and 
take such action in relation thereto as 
may be deemed advisable. .. .” 

It is further provided by this final Arti- 
cle that the committee: “. . . shall con- 
sider and suggest to their respective asso- 
ciations any amendments, additions, or 
alterations to this declaration as they 
shall from time to time deem advisable.” 


Possibilities in Educational Activities 


Another very potent factor offers itself 
to the trust official in his efforts to carry 
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his share of the cooperative endeavor. 
This factor is the education of the young 
lawyer to a real live trust consciousness. 
The stimulation of interest in trust af- 
fairs among students of local law schools 
by trust companies will accomplish a 
most valuable result. As these students 
become practicing attorneys, they will, if 
properly imbued with a clear understand- 
ing of trust matters, carry with them a 
good will toward, and an interest in, trust 
institutions which, it goes without saying, 
would be a valuable asset in accomplish- 
ing this much desired cooperation. 


The Committee on Cooperation with 
the Bar, of the Pennsylvania Bankers As- 
sociation, is doing quite a remarkable 
work in this connection. Their efforts in 
educating the young lawyer to a clear un- 
derstanding of the trust business is com- 
mendable. We hope in Arizona to carry 
out a similar program, on, of course, a 
much smaller scale. Our University of 
Arizona College of Law is recognized by 
the American Association of Law Schools. 
There are graduated every year from that 
college about thirty students, most of 
whom are successful in passing the Ari- 
zona Bar. The fact that this is a small 
group gives us an even greater oppor- 
tunity to bring them to a real trust con- 
sciousness. By giving occasional lectures 
on the trust business, the drafting of 
wills containing testamentary trusts, 
trust agreements, and other instruments 
pertaining to trust affairs before the 
classes of the law college; by offering a 
worthwhile annual prize to the senior 
student who prepares the best trust in- 
strument on a selected state of facts; by 
sustaining the interest in trust matters 
among the law clubs of the college—by 
doing these things, we hope to establish 
a friendly relationship with the future 
members of the Bar of Arizona. 


Only last month our own institution 
decided to undertake a two year radio 
program, a portion of which deals direct- 
ly with the relations of our trust depart- 
ment with the legal profession. In addi- 
tion to the broadcast we have instituted 
a series of personal letters to the attor- 
neys; these will cover carefully the cor- 
relation of legal and trust functions and 
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will, we hope, bring the legal profession 
a little closer to our trust department. 


A Practical Four-Point Program 


In these ways we are trying to bring 
about cooperation between the lawyer and 
the trust man, and an understanding of 
the advantages of such cooperation. Nei- 
ther lawyer nor trust man can “go it 
alone” today. The work of each grows 
increasingly complex, and to deprive the 
trust man of the lawyer’s specialized 
knowledge, or to take from the lawyer 
the benefit of the trust man’s long experi- 
ence in financial and economic problems 
would mean a serious loss of efficiency. 
Herein lies the importance of the four- 
fold program which I have outlined; and 
by giving favorable publicity to the joint 
functions of lawyer and trust man, by 
delineating the fields of activity of each 
through the Declarations of Principles, 
by arousing an interest among young 
lawyers in their part of trust work, and 
by stressing constantly the value to each 


of cooperation, we shall make both our 
work and that of the lawyer more valu- 
able to the client. 


In closing I can find no better remarks 
than those delivered by the Honorable 
Stanley B. Houck, of Minneapolis, Chair- 
man of the American Bar Association’s 
Committee on the Unauthorized Practice 
of Law, before the Corporate Fiduciaries 
Association of Minnesota. His words ex- 
press the spirit which must characterize 
our relations with the Bar: 


“Hence, I can conclude by saying that 
the problem of serving the public is one 
which must be shared equally between 
trust institutions and lawyers, and that 
the sharing thereof must be harmonious 
with mutual respect and with unfettered 
cooperation. Similarly, the problems and 
conflicts of interest which arise must be 
disposed of by frank and honest dealings 
with one another, bearing in mind the 
welfare of the public in no less degree 
than the self-interest of the trust in- 
stitution and the member of the Bar.” 
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HE potential liability of a fiduciary, 

or a trustee, is hardly debatable, as 
evidenced by many citations of Court 
Record. The potential liability of a Trus- 
tee is such that not only would it be 
possible for the entire assets of the Trust 
Estate to be depleted, but beyond that, 
there is also the personal liability of the 
Trustee. 

The general trend of legislation, par- 
ticularly during the past few years, has 
tended to favor claimants; and especially 
in personal injury actions, both courts 
and juries are inclined to lean towards 
the side of the plaintiff. As a result, a 
situation exists that makes it extremely 
difficult, if not impossible, prior to the 
happening of an event which results in 
injuries to members of the public, for 
financial institutions to measure the ex- 
tent of their liability, including the ex- 
pense of litigation. 

Fifteen years ago, it was not consid- 
ered as necessary for public utilities, 
industrial corporations or financial in- 
stitutions to subscribe to the expense of 
securing third party insurance in excess 
of limits of $10,000 resulting from one 
accident, subject to a limit of $5,000 per 
person. Judgments rarely, if ever, ex- 
ceeded those amounts, nor was it neces- 
sary to include the corporate executives 
as additional assureds, as the liability of 
a corporation and its officers was con- 
sidered to be inseparable. Today, many 
of these same public utility, industrial 
corporations and financial institutions 
have provided themselves with protection 
against third party claims in limits rang- 
ing from $300,000 to $10,000,000; the 
personal liability of executives is insured 
and the policy contracts are originated 
and prepared with the utmost care. This 
was brought about by their having to ab- 
sorb un-insured losses which would have 
been insured, had more thought been 


given to their potential liability, as well 
as the inherent and known loss expo- 
sures. * * * 

Recently Casualty and Liability Insur- 
ance Companies imposed an additional 
premium charge for including the execu- 
tives of corporations as additional as- 
sureds, which arrangement protects the 
personal liability of the executive as well 
as the liability of the Corporation. From 
this development you will see that a cor- 
porate executive may be held personally 
when his acts of commission or omission 
contribute to an accident and when it can 
be proven that he, inadvertently or 
otherwise, exceeded his authority. We do 
not see where a trustee is in any differ- 
ent position. 


Liability Illustrated 


We will consider a few cases which 
were carefully selected from the confi- 
dential claims files of the underwriters, 
many of which resulted in substantial 
judgments or settlements. These cases 
are used for illustrative purposes only 
and so, for obvious reasons, the identity 
of the individuals is not disclosed. 

In the eyes of the law, no longer is a dog 
entitled to one bite in the State of Cali- 
fornia. In the majority of states, however, 
the burden of proof still rests with the 
plaintiff to establish evidence that the dis- 
position of the dog to bite was known to 
others, prior to the occurrence forming the 
basis of the suit. In a widely publicized case 
of record in the State of Connecticut a dog 
in the custody of a lessee severely bit a 
member of the public and the trustee of the 
premises was compelled to respond to a 
judgment, including court costs and attor- 
neys’ fees. Unfortunately, the trustee had 
turned the dog over to the lessee with the 
premises and without realizing the conse- 
quences, had reimbursed the tenant for the 
cost of the dog license. 

In considering the ownership of farming 
properties, that are frequently operated by 
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tenants on a share basis and which con- 
tractual relationship exposes the owners to 
direct liability, the hazard of straying live- 
stock should not be underestimated. 

Contributory negligence on the part of a 
child is frequently inadequate as a defense, 
the burden of proof resting with the de- 
fendant to establish a reasonable degree of 
mature judgment. Proper consideration 
should be given to the liability resulting by 
reason of maintaining “an attractive nui- 
sance” which draws the attention and curi- 
osity of children. Examples of “attractive 
nuisance” are such as swimming pools, fruit 
trees, bon fires, and other similar things 
that might tend to attract the attention of 
children. There was an interesting case re- 
cently where a child being attracted to a 
plum tree in the yard of a neighbor climbed 
it to secure some fruit, when one of the 
limbs gave way. The child received a broken 
leg and sustained its claim for injuries on 
the grounds of an “attractive nuisance,” 
not adequately safeguarded. 

Accidents occurring during the tenancy 
of lessees do not always relieve the owners 
of liability, irrespective of the normal ob- 
ligations of the tenant. A case of interest 
concerns a woman who fell down the stair- 
way of a hotel which was operated by a 
lessee. The woman was quite severely in- 
jured. The lessee was of doubtful financial 
worth. The woman, for the purpose of 
reaching the more financially responsible 
owner, alleged that, at the time of the acci- 
dent, she was inspecting the premises with 
the view of purchasing the property. Estab- 
lishing the fact that she was a guest of the 
hotel presented no difficulties. This case was 
compromised for a considerable sum of 
money and it illustrates one method by 
which a property owner, having only a very 
remote control over the property can, 
nevertheless, be held liable. 

Liability of property owners can no 
longer be isolated from the operations of 
independent contractors. A case to illus- 
trate resulted from the operations of an 
independent contractor. A mixing box con- 
taining lime was placed on the sidewalk by 
the contractor, in violation of a city or- 
dinance. Small boys at play threw the lime 
at a passing street car, which resulted in 
the loss of a passenger’s eye. During the 
trial evidence was introduced that a police 
officer had previously informed an agent of 
the owners of this hazard. Although the 
owners did not occupy the building and it 
had already been leased to tenants, judg- 
ment was affirmed for several thousand 
dollars again the owners. This case illus- 
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trates how, while innocent of intent, prop- 
erty owners can be held legally liable for 
wilful and wanton disregard of the rights 
of members of the public. 

We see every reason why a trustee 
should want proper protection against 
losses resulting from the ownership, con- 
trol or possession of properties or opera- 
tions over which he might have jurisdic- 
tion. On the other hand, we see no reason 
why a trustee should be willing to accept 
limited protection; by so doing the trus- 
tee assumes the responsibility beyond 
the point of the “limited protection” fur- 
nished him by the policy of insurance. 
He certainly would be remiss in his duty 
if he accepted policies of insurance or 
indemnity providing doubtful coverage 
which might be passed along to him by 
others who might be more concerned in 
favoring certain insurance interests than 
in securing the broadest scope of protec- 
tion obtainable or if he were content to 
make no provision for insurance at all. 


Trustee and the Trust Estate 


A trust estate is ordinarily not liable 
for torts committed by the trustee, but 
the trustee is personally liable to third 
persons for his torts in failing to keep 
the trust property in repair, irrespective 
of his right to reimbursement. 

Another principle almost forgotten, 
applies in the common law doctrine of 
master and servant. The fact that few 
cases come to light where employers sue 
their employees, due to the employee 
causing injury that resulted in damages 
which had to be assumed by the em- 
ployer, does not mean the employers’ 
rights are dead. The rule is alive and 
still a vital principle in law. 

The crux of the question is, when is 
the trustee individually at fault. This 
may involve two points of consideration: 

First—In neglect of the “due care” which 
he assumed when he became trustee, 
which lack of “due care” is usually the 
basis of the original suit. 

Second—In failing to procure liability 
insurance. A trustee would hardly ex- 
pect to escape liability for failure to 
procure fire insurance. 

The fact that there is always a pos- 

sibility of calling on the estate for re- 
imbursement is in itself sufficient justi-- 
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fication for liability insurance premium 
expense, properly chargeable against the 
Trust Estate. 

We know of no case where the courts 
have not approved the expense of proper 
liability insurance where a trustee or 
receiver believes that it is of economic 
advantage. 

A trustee proceeds on the theory that, 
in his personal capacity, the test of lia- 
bility, generally speaking, is the right to 
possession and control. This theory would 
tend to place the responsibility on the 
tenant or lessee, except where the trustee 
(lessor) is under obligation to maintain 
the premises in repair, or where the 
defect existed at the time of leasing. 

Where possession, management and 
control are reserved to the trustor, the 
theory that the trustee as such, or indi- 
vidually, would not be liable, due to 
defective conditions of the premises 
might be defeated, as the trustee, under 
the terms of the trust, may be required 
to keep the premises in repair. 

A trustee in control of property is, 
so far as third persons are concerned, 
subject in his personal capacity to the 
same liabilities as any other property 
owner. 

Where the trustee employs any person 
in and about the management of the real 
or personal property of the estate, he 
assumes liability for that person’s negli- 
gence while acting for him. 

Whether third persons may success- 
fully maintain tort actions against the 
trustee as such, seems quite possible. 
The trustee’s right to reimbursement 
against the trust estate, generally con- 
sidered, exists where the liability accrues 
because of some condition for which the 
trustee is not personally responsible or 
because of some act of a properly select- 
ed agent exercising functions properly 
delegable by the trustee. 

The position of executors, adminis- 
trators and guardians is not substan- 
tially different from that of a trustee. 
** * 

In many states it is conceded generally 
that where trespasses on property are 
habitual and known to the owner, so as 
to impose upon him the duty to antici- 
pate trespassers, the owner is bound to 


use reasonable care to prevent injury to 
trespassers. Recently, a ramp was con- 
structed in a public market in violation 
of a city ordinance governing the maxi- 
mum pitch allowable. A customer was 
severely injured and liability was en- . 
forced against the owner of the build- 
ing, although at the time of the accident 
he had no control over the maintenance 
and care of the premises. 

The trustee should, in view of these 
conditions, decide upon some plan of 
insurance, taking into consideration such 
factors as the rules for defining his 
potential liability; the condition of the 
property and his own relationship to its 
management and control, all of which are 
subject to change from time to time. It 
has, therefore, been difficult for a trustee 
to devise a plan not subject to error in 
its application. * * * 

A recent case which will be of interest 
to trustees is that of a land company, 
engaged in the sub-division of land, that 
maintained a golf course as an added 
attraction to stimulate sales. Every Mon- 
day morning the caddies were permitted 
the use of the course by invitation. A 
caddy drove a golf ball through the win- 
dow of an automobile, severely injuring 
the occupant. The case was litigated and 
resulted in a $10,000 judgment. It is 
interesting to note that, following the 
accident the title of the land company’s 
holdings were clouded, which made it im- 
possible for a title insurance company 
to grant title insurance. The third party 
insurance underwriters, however, in be- 
half of the land company agreed to fur- 
nish the title insurance companies with 
certificates of responsibility, which per- 
mitted the land company to resume their 
normal operations. This case illustrates 
the presumptive responsibility of prop- 
erty owners to members of the public. 

(Editor’s Note—Mr. Martin then 
commented on recent California legis- 
lation as it affected fiduciaries.) 


Trustee’s Position in Relation to Insurance 


Let us now illustrate some of the diffi- 
culties imposed on the trustee in his 
efforts to maintain proper, adequate and 
valid insurance contracts and to place 
additional cover when new legislation is 
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enacted, or when new conditions arise. 
The acceptance by the trustee of 
policies intended to cover a specified risk 
would, it appears, make it incumbent 
upon the trustee to make certain that 
such a policy would properly cover at the 
time of its acceptance. Since from this 
time on the trustee holds the policy, who 
other than the trustee is able to know its 
conditions and limitations as to changes 
occurring to the property involved or 
with respect to new legislation which 
might either void the coverage or make 
the covering agreements too limited to 
cover such changed conditions. Someone 
must be responsible for knowledge of the 
limitations and requirements necessary 
to maintain the validity of these con- 
tracts. The beneficiaries or parties at 
interest would undoubtedly hold that the 
trustee, in having accepted certain poli- 
cies without objection and retaining 
them in his possession, should be re- 
sponsible for their proper application. 
Through an examination of the many 
forms of cover and their limiting agree- 
ments, restrictions and exclusions, we 
find this procedure very uncertain and 
hazardous with the human _ element 
always present and, therefore, subject to 
a tremendous responsibility by the 
trustee. The weight of this responsibility 
is only lessened by the very fortunate 
fact that accidents and resultant losses 
cover a small average frequency. Could 
they be concentrated through one trustee, 
he would immediately have cause to de- 
mand complete protection and not de- 
pend on the leniency of an insurance 
company in making policy adjustments, 
if an insurance policy did exist. 
Underwriters in the past have fol- 
lowed a tendency to increase their earn- 
ings through premium volume, creating 
excess funds, enabling them to profit 
from investment market operations, 
neglecting the profit expectancy from 
strictly underwriting or insurance oper- 
ations, which resulted in their being in 
the fortunate position to liberalize their 
loss settlements. By necessity, this policy 
is rapidly changing in the efforts of the 
underwriters to profit from underwrit- 
ing—principally due to the increasing 
difficulty and probable sacrifice of safety 
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in possible investment profits. Hence, the 


growing tendency to adjust losses on 
contract rather than good will policy 
settlements. 

Recognizing these conditions as funda- 
mental, the trustee accepting a policy 
purporting to cover certain property 
must, in order to verify the fact that it 
does properly cover, proceed on the fol- 
lowing basis: 

First—To inspect the property from a 
liability insurance viewpoint and ana- 
lyze the insuring agreement of such 
policy to make certain that the insur- 
ance provisions extend to cover every 
hazard existing at that time, and then 
in addition to clarifying the covering 
agreement, if necessary, endeavor to 
look ahead for unknown hazards not 
contemplated under the specific cover- 
ing agreement used. Many different 
insuring or indemnifying agreements 
are used in the various liability policies. 

Second—To examine the terms, provi- 
sions, conditions, warranties and ex- 
clusions of each policy and provide for 
adherence thereto in the ownership or 
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use of the property, or corrections by 
endorsement to conform with the con- 
ditions now or to hereafter exist in 
respect to such property. 

Third—To check the particular policy to 
determine whether it agrees to insure 
or to indemnify. A policy of insurance, 
where the underwriters agree to in- 
sure and to pay, is obviously more 
desirable. 

Fourth—To check the type of policy 
offered to determine its application to 
the risk and its known exposures. Many 
types of liability policies are available, 
such as the following: 

(a) Owners’, Landlords’ and Tenants’ 

(b) Owners’, Landlords’ and Tenants’ 

Contingent 

(c) Automobile-Motorcycle 

(d) Non-Ownership (passenger and 

commercial) 

(e) Aircraft 

(f) Contractural 

(g) Manufacturers’ 

(h) Products (consumption or use of) 

(i) Contractors’ Risk and Contractors’ 

Protective 

(j) Malpractice 

(k) Teams and Bicycle Risk 

(1) Sports and Personal Activities 

(m) Boilers and Other Objects 

(n) Elevators and Similar Equipment 

(o) Employers’ Liability 

(p) Exhibition Liability 

(q) Electric Sign Liability 

(r) Protection and Indemnity (Marine 

Risk) 

With this fairly complete list of lia- 
bility policies we frequently find one to 
exclude coverage afforded by others, 
tending to separate the classification of 
risk. After you choose the specific policy 
or combination of policies which might 
apply, the next problem to consider is— 
what are the exclusions governing the 
policy or combination of policies and, 
after checking over the exclusions, just 
what coverage remains, and then what 
should be done to at all times preserve 
their validity and collectibility. * * * 

There are many standard conditions, 
limitations and exclusions which govern 
by far the majority of all policies pro- 
viding third party protection, such as are 
comparable to delayed notice of acci- 
dents and resultant reservation of rights. 
These conditions, limitations and exclu- 
sions are not insured under separate 


policies, but must be removed if neces- 
sary from the insurance contract by 
special dispensation from the insurance 
carrier. 

Having considered the difficulties of 
the trustee under the present circum- 
stances, it appears that he is in much 
the same position as the property owner 
with an “attractive nuisance” which 
must be safeguarded, and the two 
courses open to him are: 

First—To alter all of the individual 
policies he now holds so that they 
would cover every conceivable hazard 
which, however, would be in opposi- 
tion to nation wide underwriting prece- 
dents, or; 

Second—To regulate the custody of prop- 
erties covered and the operations and 
habits of the tenants so that they will 
fit into the coverage as now constituted. 

Either course is subject to many dif- 
ficulties, tending to make it imprac- 
ticable, if not impossible to adopt, with 
any degree of confidence, either alterna- 
tive. In any event the expense involved 
would be better spent in the development 
“Comprehensive 


and purchase of a 
Cover.” 


A Solution—the Comprehensive Policy 


We have up to this point considered 
the question of liability and the circum- 
stances surrounding the trustee’s pres- 
ent position. Our thoughts now will be 
to express as clearly as possible the plan 
for the solution of these problems and 
the construction of “A Comprehensive 
Liability Insurance Policy For Corpo- 
rate Fiduciaries.” 

We will now proceed with the solu- 
tion— 

The Comprehensive Policy should be 
complete. If it were complete it would 
be concise. You will agree that one of 
the most concise and binding agreements 
is stated on a silver certificate which 
stipulates that the United States of 
America agrees to pay to the bearer one 
silver dollar on demand. There are no 
exclusions. 

The most binding agreement that any 
insurance company could be persuaded to 
assume is likewise the briefest and it 
stipulates that “. . . this company agrees 
to insure any liability of the assured by 
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reason of injuries to members of the 
public however caused, including death 
at any time resulting therefrom.” There 
should be no prejudicial exclusions. 

Many underwriters, without a very 
careful presentation of this subject, 
would look with disfavor on its proper 
construction, expecting it to do many 
things of an unfavorable nature, affect- 
ing their underwriting methods, risk 
classification, rate levels, statistics, re- 
insurance treaties, and agency obliga- 
tions. We are confident, however, that 
representative underwriters would give 
favorable consideration to the assump- 
tion of such undertaking based upon 
a proper presentation of the facts and a 
better understanding of your require- 
ments. 

We are not disposed to consider a plan 
which would eliminate existing policies 
or to involve you in any action which 
might antagonize beneficiaries, insurance 
agents, brokers or insurance companies, 
but rather to outline the construction of 
a Comprehensive Policy which would au- 
tomatically provide complete protection 
to the trustee in his fiduciary capacity 
and also his personal capacity, with op- 
tional rights to include, if desired, the 
interests of the trustors, beneficiaries or 
others. 

Following this line of thought, the only 
practical solution is to build the Com- 
prehensive Policy contract around other 
specific insurance policies, now existing, 
or which may hereafter be executed. 

In the construction of such a policy 
every conceivable hazard related to the 
subject of the insurance should be auto- 
matically covered, subject to audit at six 
months intervals, for the purpose of de- 
termining the earned premium to which 
the underwriters were entitled as the re- 
sult of the various liabilities to which 
they had been exposed. 

It would fulfill all of the functions 
which any insurance carrier guarantee- 
ing complete protection could perform, 
notwithstanding the existence of other 
specific policies of insurance which might 
not be valid or collectible. Consequently, 
it would not only bridge the gap by oper- 
ating as excess insurance over and above 
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When Crime DOES Pay— 


who does the paying? | 


Somebody pays for each of the millions 
of dollars embezzled yearly from banks 
throughout the country. Where employ- 
ees are inadequately bonded, the 
bank’s own resources are surety for 
potential excess losses. 


An adequate Bankers Blanket Bond 
is actually a triple safeguard: 


First, it is a powerful moral deterrent 
to each employee bonded. Again, our 
exhaustive investigation of his back- 
ground and past record either reveals 
previous dishonesty or confirms the 
soundness of the risk. Finally, if investi- 
gation yields no proof of unfitness, and 
the deterrent fails to deter, National 
Surety pays the loss in full and shifts 
the heavy weight of an otherwise seri- 
ous burden. The additional cost of 
FULL protection is moderate indeed. 


There are National Surety representatives 
every-where. Each is a specialist in 
Fidelity, Surety, Forgery and Burglary pro- 
tection, thoroughly equipped to serve you. 


NATIONAL SURETY 
CORPORATION 


VINCENT CULLEN, PRESIDENT 
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any other valid and collectible policies of 
insurance, but it would also operate as 
primary deficiency insurance to protect 
you against loss resulting from hazards 
not covered under such other specific poli- 
cies of insurance. In substance, the un- 
derwriters of the blanket policy would be 
obligated to stand in your place at all 
times in respect to investigation of 
claims, litigation, the conduct of any 
other insuror and, in addition, protect 
you as fully and completely against any 
financial loss as though no other insur- 
ance existed. 

The arrangement of coverage, in event 
of loss, would not relieve the under- 
writers of the blanket policy from any 
financial loss which might not be recov- 
erable from any other insuror. 

To justify the reduced premium con- 
sideration governing the blanket policy 
in question, the mechanics of which we 
will later consider, it would be agreed 
that the insurance provided in the 
blanket policy in question would not con- 
tribute with any other valid and collecti- 
ble insurance inuring to your benefit 
thereby giving you full credit for the 
premium consideration expended for such 
other existing insurance. 

The Comprehensive policy would be 
single interest insurance, thereby mean- 
ing that, primarily, the policy would 
inure only to the benefit of the trustee, 
although the insurance carrier would be 
deprived of the privilege of exercising 
subrogation rights against the trustors 
and the beneficiaries. The policy would 
also contain the optional right of includ- 
ing the liability of the trustors, bene- 
ficaries and others. Such a policy would 
cover the trustee in his fiduciary capacity 
and individually, together with the per- 
sonal liabilities of any corporate officers. 

The Comprehensive policy would con- 
tain a schedule of graded premium 
charges, and when audited, credit would 
be given to the trustee in the computa- 
tion of the earned premium for the value 
of any other insurance in force. Like- 
wise, no premium charge would be made 
for hazards which were non-existent. 
Credit would also be given to the assured 
for any complete hold harmless agree- 
ments which had been obtained from 
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lessees and only a very nominal charge 
would be made for the inclusion of resi- 
dence property, vacant lands, term 
ground leases, and properties subject to 
bare legal title. 

The undertaking could be assumed by 
one insurance carrier or written on a co- 
underwriting basis, provided a strong 
company were used as a warranty com- 
pany and with the understanding that 
the co-underwriters would follow the 
fortunes of the warranty company in re- 
spect to claim adjustments and loss set- 
tlements. The warranty company selected 
should have the necessary facilities to 
stand in your place, at no expense to you, 
in all matters relating to inspection, 
safety engineering, and investigation of 
accidents and litigation. * * * 


Conclusion 

We must remember that this is an im- 
portant undertaking presenting a prob- 
lem of orgination through process of 
subjected operations, and must necessari- 
ly be kept free from reciprocal entangle- 
ments. The proper presentation of this 
problem to the underwriters is a subject 
which is entitled to command your whole- 
some respect; and a careful analysis is 
imperative. This analysis upon which 
the presentation is based must be sup- 
ported by a full and complete view of 
the surrounding and relevant conditions 
and circumstances of the trustee’s oper- 
ations, together with an intelligent un- 
derstanding of the underwriters’ prob- 
lems, their commitments and obligations. 
To overlook any of these factors and the 
inability to foresee and overcome the 
many objections previous to their offer- 
ing, will delay and tend to modify mate- 
rially the results to be accomplished. To 
attempt to standardize in view of the 
many varied operations, and individual 
efficiency, only eliminates competition 
and prevents progressive improvement. 
It should, therefore, be the most desir- 
able course to proceed with the utmost 
of caution and preparation in your efforts 
to secure for your Conference Members 
the full measure of protection necessary, 
mutually beneficial to yourselves, the in- 
surance interests, and the public with 
whom you deal. 





Customer Conference Concerning a Living Trust 


A unique and interesting demonstra- 
tion of a typical interview when the 
trust representative calls upon a pros- 
pect for a living trust account was staged 
in the best dramatic manner, with E. T. 
Starbuck, manager of the trust develop- 
ment division of Wells Fargo Bank & 
Union Trust Company, San Francisco, 
as the representative, and Percy Wood, 
trust officer, in the role of the prospect. 
The method of approach and principal 
points of appeal are summarized here- 
with. 

Business men of today have difficulty 
in devoting all the time they should to 
their businesses, besides taking care of 
the many details, sometimes onerous, 
attendant upon handling their personal 
affairs. They have turned, in many in- 
stances, to trust company management, 
seeking not only a liberation of time, but 
also the benefit of group experience in 
handling investment problems. 

For the man with property, who wants 
to maintain supervision of his property, 
either in whole or in part, and at the 
same time give to his family the ulti- 
mate in protection and continuation of 
income, the Living Trust offers definite 
savings in taxes in addition to savings 
in probate charges. 

All actions within the trust are han- 
dled by an experienced principal who has 
administered many similar arrange- 
ments. The property owner has the op- 
portunity of watching an experienced 
trust company manage property in much 
the same manner that it will be man- 
aged for beneficiaries of the trust estate, 
in years to come. Particularly is this 
important when we consider that the 
beneficiaries at that time may not have 
the benefit of the experience of the head 
of the family—who has acquired this 
property and doesn’t want it lost. You as 
the owner of the property can have this 
satisfaction during your lifetime, as- 
sured that the best interests of your 
beneficiaries will at all times be safe- 
guarded. 
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You, as well as any members of your 
family, can participate in the manage- 
ment to the extent you desire, aided in 
your decisions by the complete informa- 
tion furnished by our analytical depart- 
ment relative to investments. If invest- 
ment opportunities are offered to Mrs. 
Wood or your son, they will be thorough- 
ly analyzed by this department to make 
sure of their soundness. We must guard 
against a certain class of promotional 
schemes. 


The analytical department investigates 
and analyzes all securities which we may 
presently hold or consider for inclusion . 
in investment portfolios. This depart- 
ment uses all available services in this 
field, special investigations and personal 
surveys. On many occasions men from 
this department—all of them specially 
trained—visit bonded properties to make 
individual investigations. The informa- 
tion gained in this way is added to that 
already obtained from other sources and 
used in preparing an extensive report on 
the particular security. 


Before any securities are used for 
trust investments they must be unani- 
mously approved by several sub-commit- 
tees on investments and then unanimous- 
ly approved by the bank’s finance com- 
mittee consisting of our board chairman, 
president and several directors, all ex- 
perienced in financial matters. 

After a bond has been approved, it is 
subjected to almost daily checks, to guard 
against new elements which might effect 
its value and usability in a carefully 
diversified trust. 


The trust acts as a will for the prop- 
erty which you place in our care. We 
will assist you in working out the details 
of your plan for your beneficiaries, doing 
so in a manner to assure all of the safe- 
guards we have mentioned, bearing in 
mind the protection of both income and 
principal of the estate for your bene- 
ficiaries. 








Management Problems Connected With Real Estate 
in Trust Accounts 


Discussion Led by Ben W. Utter, Vice President and Trust Officer, Title 
Guarantee and Trust Company, Los Angeles 


AVING had to manage real estate, 
in a company I was formerly con- 
nected with, in fact, liquidating loans 
into real estate and then liquidating the 
real estate, I took occasion to investigate 
what it cost to do that. I had come to the 
conclusion that it is cheaper to manage 
loans than real estate, but found that the 
combination of real estate and loans cost 
that company two per cent of what we 
call “corpus.” Analysis of precisely what 
this company was doing and what made 
it cost so much showed that they were 
costing that much, and I think the ex- 
pense was 100 percent justified. 

What they were trying to do was to 
get a larger income from their property, 
because all of this real estate was ac- 
quired as a result of foreclosure and the 
ultimate aim was to sell real estate and 
get back into something liquid. The only 
way that you are ever going to sell 
real estate is to go out and spend money 
doing it. 

Where the grief comes in, of course, 
is that it is making your selling job, 
so far as your clients are concerned, 
very difficult; it is rather hard to tell 
them why it costs so much money to 
manage real estate; but in doing that 
you have to concentrate on what you 
are going to get for him, what the net 
proceeds are in income or “salvage” as 
I have been calling it during the depres- 
sion, if you are to actually sell your 
property. 

Proceeding to make further investiga- 
tion of costs, I ran into one of my first 
experiences with my present company. It 
had to do with corporate bond issues, 
in connection with which we had a num- 
ber of large properties to manage. These 
trust debentures were such that we could 
manage them through our officers, agents 
and employees. I ask you to remember 
that word “agent” because it appears in 
most trust debentures. 

For various reasons, our company de- 


cided to operate direct, and, incidentally, 
without any question relative to the mat- 
ter of fees. Five per cent of the gross 
income was the charge for operating 
those properties, which is the customany 
charge in this community for our prop- 
erty management companies, for manag- 
ing certain properties like multiple fam- 
ily, hotel buildings, apartment houses, 
and buldings of that kind. 

When I began to carefully investigate 
some of the private trusts where similar 
property was included, I noticed that we 
were getting three-quarters of one per 
cent of the reasonable value of the cor- 
pus. I checked on two of them; in one 
we were operating on the basis of five 
per cent of the gross, in the other on 
the basis of three-quarters of one per 
cent of the reasonable value of the 
corpus. 

There was the difference: three-quar- 
ters of one per cent of the reasonable 
value of the corpus, and five per cent 
of the gross, just five times as much 
[in fees received], apparently without 
objection on the part of the people in- 
volved. 

When we deal through an agent we 
have one initial interview, and then peri- 
odical check-ups, perhaps from time to 
time a little more varied. 

If we put the agent’s fee in as part 
of the operating cost, then our fee is 
going to be a little more than three- 
quarters of one per cent of the reason- 
able value of the corpus. 

But suppose we operate under the 
other method where we hire, let us say, 
a field manager, and he assumes more 
of the details involved in management, 
then what is to be our fee? Is it to be 
the same three-quarters of one per cent 
of the reasonable value of the corpus? 

Through carrying out our idea that 
the management department is better 
than any agent or lessee and that we 
ourselves can do more for our beneficiary 
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in carrying on the managing part our- 
selves than anybody else can possibly do, 
we penalize ourselves terribly in the mat- 
ter of fees. If that is going to happen, 
I think we had better get rid of them 
and collect our three-quarters of one per 
cent. Perhaps that is done, but it seems 
to me we should have specific types of 
fees and I think they should be condi- 
tioned as between administration and 
operation. 

On the question of whether a trustee, 
in connection with the acceptance of 
property in trust, should insist upon 
being furnished with a policy of title 
insurance or other evidence of title, Earl 
Vaughn, trust officer, Bank of America 
N. T. & S. A., Los Angeles, stated: 
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I cannot understand how any trust 
company would be satisfied to accept title 
to real property on trust account and 
assume the duties of management and 
leasing of that property without know- 
ing definitely the status of the title at 
the time it was brought in. We, in 
our “shop” a few years ago did not in- 
sist on obtaining title insurance policies 
in every case. But we had two or three 
rather unfortunate experiences as a re- 
sult of that failure. (He explained the 
details of the cases.) 

In our institution, it is the practice 
to always insist, at the inception of the 
trust, that we get a policy of title in- 
surance, then anything can be corrected 
with a minimum of expense and trouble. 


Distributing Wealth By Taxation 


From Remarks of Dr. William Bennett Munro, California Institute of 
Technology, Pasadena 


HE avowed purpose of taxation is to 
provide public revenues, but the 
power to tax is now being perverted into 
an agency for transferring money from 
one class of the people to another. If 
this were being done in accordance with 
any recognized principles of general eco- 
nomic advantage or of social welfare, it 
would be defensible. Unfortunately the 
distribution of wealth movement is 
largely inspired by political motives. 
Everybody agrees that taxes should be 
levied in accordance with ability to pay. 
But what is a man’s ability to pay a 
certain tax? It depends upon what other 
taxes are laid upon him, does it not? 
And nobody seems to be keeping track 
of that. We have established no boun- 
daries between the jurisdictions of the 
various tax authorities. Both the na- 
tional and state governments are tax- 
ing the same thing with little or no heed 
to what the other is doing. What we 
urgently need is a wider and better plan 
of distribution of the country’s whole 
tax burden; in other words, a scientific 
system of taxation, based upon sound 


economics instead of a series of haphaz- 
ard levies dictated by the exigencies of 
politics. 

Any tax, when taken by itself, can be 
shown to be unjust. It will fall too heav- 
ily upon some and not heavily enough 
on others. The sales tax, for example, 
is seriously objectionable because per- 
sons of small incomes have to bear more 
than their proper share of it. But if our 
tax system is considered as a whole, 
then the sales tax is a very proper fea- 
ture of it. For if this particular tax 
bears too heavily on small incomes, the 
income surtaxes do exactly the same 
thing in the case of large incomes. 
Wealth and income in all their forms 
should bear a proportional share of what 
it costs to govern the people; but this 
goal can never be achieved if we insist 
on considering each tax by itself without 
reference to other taxes. 

We have too much free competition in 
the matter of taxes. The federal and the 
state governments are encroaching on 
one another’s fields. Between them they 
are covering so wide an area that too 
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little is left for our local governments. 
The only important source of revenue 
left to cities and counties is the taxa- 
tion of real property, and real property 
is being seriously overburdened in con- 
sequence. What we need, therefore, is a 
delimitation of tax boundaries. 

The true burden of taxes on the Amer- 
ican citizen can only be ascertained by 
adding up the levies which are imposed 
upon him from every quarter—by the 
federal government, the state, the county, 
the city, the local assessment district, 
and what not. If that is done, it will 
be found that the general tax burden 
is about as heavy in the United States 
as anywhere else in the world. 

It is always easy to raise a hue and 
cry against large private accumulations 
of wealth. But in spite of all the abuses 
that have been connected with the up- 
building and utilization of large estates, 
the fact remains that wealth in America 
has recognized its public obligations to a 
much larger extent than in other coun- 
tries. One need only recall the enormous 
sums which have been given to endow 
the Carnegie, Rockefeller, Guggenheim, 
Russel Sage, Joseph Fels, and other pub- 
lic welfare foundations together with the 
innumerable smaller benefactions which 
have been bestowed upon colleges, hos- 
pitals, child welfare agencies, and other 
such institutions throughout the length 
and breadth of the land. 

Probably the two largest fortunes ever 
accumulated in California were those of 
Leland Stanford and Henry E. Hunt- 
ington. Both were devoted in their en- 
tirety to high and worthy public pur- 
poses. If these two fortunes and hun- 
dreds of others not so extensive had been 
sequestered by the government and de- 
voted to such purposes as resettling re- 
luctant farmers in Alaska, or ballooning 
the public payroll, would the interests of 
the whole peopie be better served? To 
ask that question is to answer it. 


The Bank Staff and Public Relations 

“A discourteous teller can destroy 
more good will in a day than an adver- 
tising program can build in a month,” 
Robert M. Hanes, President, Wachovia 
Bank & Trust Company, Winston-Salem, 
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N. C., asserted at the Constructive Cus- 
tomer Relations Clinic, A. B. A. Conven- 
tion. 

“In seeking some way to unlock the 
door that leads to better public under- 
standing of banking,” Mr. Hanes said, 
“we find within easy reach a key that 
can be used most effectively. This key is 
the bank customer. It is estimated that 
we have approximately fifty million bank 
customers in this country, and this means 
that nearly half of our total population 
has a direct, personal contact with some 
banking institution. 

“With fifty million customers ready to 
testify as to their experiences with bank- 
ers, we have a potential force that can 
mold public opinion favorably or un- 
favorably, according to the nature of 
these experiences. It is therefore obvious 
that the bank customer is an important 
key in public relations. It is likewise 
true that bank staff members are the key 
to customer opinion and respect. 

“We have 275,000 bank officers and 
employees in this country who are in 
daily contact, directly or indirectly, with 
our customers. I wonder if we stop to 
realize the importance and significance 
of these hundreds of thousands of day- 
to-day, person-to-person contacts? 

“We train our tellers to scrutinize 
checks closely and count the cash ac- 
curately and quickly. Do we, at the same 
time, teach them the best methods of 
interpreting the bank and its policies to 
the customers who come daily to their 
counters? We train credit officers in all 
of the details of statement analysis and 
credit procedure; they must be able to 
distinguish a good loan from a bad one, 
but have we developed their ability to 
decline loans in a spirit that holds busi- 
ness and increases customer respect? 
Perhaps the bookkeeper on the XYZ 
ledger does not contact bank customers 
during the day. He is trained to operate 
his machine efficiently and to file checks 
accurately, but when he and his wife at- 
tend the monthly meeting of their bridge 
club and someone around the table criti- 
cizes a local banking practice, has this 
bookkeeper been intelligently instructed 
as to the manner of his answer to this 
criticism? 
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The First National 
Bank of Chicago 


Qualified in Strength, Size, 
Experience and Prestige to 
serve in the most responsi- 
ble corporate trust capacities: 


Corporate Trustee 
Registrar 
Transfer Agent 
Depositary 
Disbursing Agent 
Paying Agent 





Sixty-First Annual Convention 


AMERICAN BANKERS ASSOCIATION 


New Orleans, La., Nov. 11-14, 1935 


RANK discussion of national prob- 

lems, including governmental ex- 
penditure policies, characterized the 
sixty-first annual convention of the 
American Bankers Association held in 
New Orleans, November 11 to 14. The 
prevailing opinions expressed in ad- 
dresses, reports and resolutions and in 
unofficial statements were that business 
conditions are improving but that the 
recovery cannot be complete without the 
full restoration of industrial enterprise 
under private finance and initiative. In 
a formal resolution, the Association ex- 
pressed the conviction “that preponder- 
ant public opinion in this nation is 
against any form of socialization of our 
national industry, commerce or finance. 
We believe that the only fundamental 
cure of unemployment is through the 
stimulation of reemployment by the re- 
moval of unjustified barriers to the free 


play of private enterprise and individual 
initiative.” 

The election of Orval W. Adams, ex- 
ecutive vice-president, Utah State Na- 
tional Bank, Salt Lake City, one of the 
most outspoken critics of the New Deal, 
as second vice-president of the Associa- 
tion, was interpreted generally as indica- 
tive of increased opposition to govern- 
mental intervention in business and fi- 
nance and to certain phases of the 
“spending” program of the Administra- 
tion. Reports from the convention itself 
and a study of the addresses delivered 
lend weight to the statement that the | 
relationship now existing between the 
Association and the Administration is 
on firmer ground than a year ago. 

E. G. Bennett, president of the First 
Security Bank of Idaho, Ogden, Utah, 
who had been recommended for the sec- 
ond vice-presidency by the nominating 
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committee, said in his letter of with- 
drawal, “I should of course have been 
very happy to have served the Associa- 
tion had it been the unanimous desire of 
the members that I do so, but since an- 
other name was presented from the floor, 
and since it was very evident that there 
would have been a sharp division in the 
Association over this election, I feel that 
in the interest of peace and harmony, 
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and for the good of the Association, it 
is better that no such contest take 
place.” 

Robert V. Fleming, president of Riggs 
National Bank, Washington, D. C., suc- 
ceeded Rudolf S. Hecht as President of 
the Association. Tom. K. Smith, presi- 
dent of the Boatmen’s National Bank, St. 
Louis, Mo., was chosen as First Vice- 
president for the coming year. 


Review of 
Corporate Fiduciary Problems in 1935 


Summary by Retiring President of the Trust Division 


LEON M. LITTLE 
Vice-President, New England Trust Company, Boston, Massachusetts 


HE year of the Trust Division now 

ending has been one full of activity, 
a kind of activity with numerous new 
and wholly unprecedented problems 
which have brought to the officers sug- 
gestions, complaints, criticism; but al- 
ways also help, constructive ideas, unself- 
ish expenditure of time and effort and 
devotion to our common interest by all the 
membership and particularly by those 
who have been called upon from time to 
time to give their counsel in immediately 
portentous matters. 

For the century or so that trust depart- 
ments have been operating, the main ob- 
jective has been to increase the business 
on our books. Our remarkable growth in 
the last twenty-five years is the result of 
the energy displayed in this concentra- 
tion of effort, which we now all know 
over-ran its bounds in the five years pre- 
vious to 1930. No trust department es- 
caped the effects of this growth, with 
which the growth in numbers of person- 
nel and in operating efficiency failed to 
keep pace. 


Refinements in Procedure and Examinations 


In my talk at the Mid-Winter Confer- 
ence, I spoke of the present importance 
of the operations officer and I do not in- 
tend now to add to that, but to show that 
our present slower growth is accom- 


panied by a more rounded performance of 
our duties to our clients, part of which 
has been brought to us from without, 
much of which has originated from with- 
in our own organizations and this Divi- 
sion. 

First consider what has come from 
without. Naturally our thoughts turn to 
Washington, and of primary importance 
to us, at least of immediate importance, 
has been the enlarged scope of examina- 
tions. These examinations wear well. 
Most of us have had two of them and the 
second time, when the examiners knew us 
and we knew what it was all about and 
what they wanted, it was the kind of an 
experience this Division had hoped for in 
its past campaigning for more adequate 
examination of trust departments. A state 
member bank may now be examined by 
the Federal Reserve, the F. D. I. C. and 
the State. Sensibly, these are combined. 
It reduces the unavoidable confusion and 
extra work and accomplishes everything 
that separate examinations would. 

Only one degree less intimately affect- 
ing us are the new tax laws and regula- 
tions and the new F. D. I. C. regulations. 
Certainly they have given us food for 
thought. But where we have felt that they 
have been unduly restrictive or inopera- 
tive, and we have taken our case to Wash- 
ington, we have had without exception a 
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courteous and adequate hearing and rea- 
sonable success in getting our justifiable 
requests granted. This shows co-opera- 
tion by the government officials, but it 
also shows co-operation with the officials 
by the Trust Division in going to Wash- 
ington only with requests for clarification 
or with suggestions for changes based on 
knowledge of practical operating difficul- 
ties involved. 

The Social Security Act and its further 
contemplated development may have great 
importance to trust institutions. One of 
our committees is at work and its report 
on trust administration of pension funds 
will go out to the Division membership in 
the Bulletin. Those who are studying it 
are convinced that in this bill is a broad 
new field for trust work which may soon 
—very soon—become one of major im- 
portance. 


Development of the Common Fund 


Also from without has come the press- 
ing problem we all face of smaller units 
of business. We cannot blind ourselves to 
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the growing certainty that for as long 
time as any of us can see ahead—from 
social, economic and legislative reasons, 
our business will tend toward the prob- 
lem of caring for many more small estates 
and fewer large ones. 

I shall not rehearse here the day-to-day 
activities of the Division’s year to demon- 
strate to you the proof of what I have 
just sketched of the pressure on us from 
without our own walls and of what I shall 
now say of a few of the Division’s activi- 
ties which had inception this year or 
which developed from beginnings made 
in earlier years, for you have a right to 
expect an alert appreciation by your or- 
ganization’s officials of your problems and 
a constant efficiency in meeting them. But 
rather I want to speak of things which 
are not of routine and which may be new 
to you. 

First, the Common Trust. This is hard- 
ly a new idea but one in which the pio- 
neers have found many difficulties, mainly 
from a tax point of view. Basically, there 
is nothing more logical. Small funds, most 
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of them vitally important to their bene- 
ficiaries, invested as units can not get 
even an approximation of proper diver- 
sification. Numbers of them invested to- 
gether or holding participations in a 
composite fund can receive the diversifi- 
cation which is possible with large trusts 
and gain thereby the security that only 
proper diversification can give. The prac- 
tical application of this theory has en- 
countered disheartening complexities. 
Our committee on common trusts has 
done a tremendous amount of work in its 
study of the problem and prepared a com- 
prehensive report which you all should 
study. That its labors are ultimately to 
be successful is indicated by the fact that 
the Committee on Uniform Laws of the 
American Bar Association in their work 
relating to trust statutes has included a 
provision for such funds. And the Fed- 
eral Reserve Board’s regulations provide 
for such funds although their interpreta- 
tion contemplates funds of such small 
size that the present usefulness of the 
regulation amounts to very little. 

If then, we are to handle the future 
smaller units of business efficiently, and 
by that I mean with the greatest benefit 
to those for whom the funds were pro- 
vided, it would seem that this year had 
put us a long way on our road success- 
fully to solve this theoretically perfect, 
practically difficult trustee problem. 


Fulfilling Technical and Moral Obligations 


The unqualified success of the Gradu- 
ate School of the A. I. B. held at Rutgers 
College last summer was a great reward 
to those who had been working and care- 
fully planning for it for a matter of four 


years. We were particularly fortunate in 
the persons who conducted the trust 
courses and made them so interesting and 
instructive for their first class. The en- 
rollment was satisfactory, both as to 
numbers and as to the type of men at- 
tending and the scholastic body turned 
homeward full of enthusiasm. This course 
is no longer an experiment. The doubting 
Thomases need have no further fears 
about it. Those whose institutions were 
not represented should begin to lay plans 
to send one or more carefully selected 
officers to the next session of the school. 
If we do our part carefully in choosing a 
proper candidate we will be investing our 
bank’s money in a most remunerative 
venture. 

From within our own organization 
came the Statement of Principles. How 
far reaching in constructive importance 
this document has been for us you all 
know. Its importance to corporate trus- 
teeship has exceeded what any of its orig- 
inators could have imagined for it. It is a 
fitting monument in trusteeship to Maury 
Sims. Without his conception of the idea, 
without his cheerfully persistent steer- 
ing through sub-committee draft on 
draft, through tense, sometimes bitter, 
Executive Committee criticism to its final 
approval by the various authorities, it 
could never have become an accomplished 
fact. Future generations of trust men 
will know of him because of the State- 
ment. We can also gratefully remember 
him as a wholly charming friend. 

The Statement of Principles applies to 
trust institutions. Within this year some 
of the more thoughtful of our member- 
ship have been discussing among them- 
selves the formation of a statement of 
obligations for trust men, not as opposed 
to, but supplementing the obligations of 
the banks they represent. A very earnest 
and well received paper on the subject 
was given at the recent Pacific Coast Con- 
ference and the Executive Committee has 
just authorized the appointment of a com- 
mittee to study the question officially—to 
date it has had only informal and unoffi- 
cial study—and if satisfied that it should 
proceed that far, to draft a statement to 
be submitted the Executive Committee 
for consideration at the Spring meeting. 
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It is a logical forward step. We are all 
institutional men, we’ understand the vital 
importance to our institution of the good 
will of the community in which we oper- 
ate, which is primarily based on the good 
reputation our institution enjoys. We are 
constantly training young men and 
women to carry out, first in routine, then 
in executive positions of greater or lesser 
authority, the duties assigned to them, 
on the accurate accomplishment of which 
successful operation depends and through 
which institutional reputations are made. 

But trust work is not a mere mechani- 
cal investment of funds and distribution 
of income. Its problems are in the last 
analysis those of the individual bene- 
ficiary, and because of this the tempera- 
ment of our staff is of the greatest im- 
portance. As I see it, it is toward training 
ourselves and our subordinates to a prop- 
er temperament for our work, to a proper 
appreciation of the ethical standards as 
opposed to the standards of mechanical 
perfection that this proposal will develop. 
If such a statement of individual prin- 
ciples and obligations does result from 
this sub-committee’s studies it will be as 
capable of influence for good, though per- 
haps in a less obvious way, as has been 
the Principles for Trust Institutions of 
which we are all so justifiably proud. *** 


Public and Press Relations 


During this year, it has been quite evi- 
dent that our public relations have been 
very definitely improving. I say this in 
spite of the annual crop of sectional un- 
pleasantnesses, to us a mild word, with 
which our officers and committees have 
had to deal as they arose. But there are 
certain clearly discernible indications to 
support this position. For instance, trust 
work is just beginning to receive news- 
paper publicity of the constructive and 
educational type, which gives the public 
a real picture of what we do and why we 
do it. In several of the leading cities of 
the country, newspapers are regularly 
publishing articles of this character and 
others are planning to follow suit. The 
significance of the development is three- 
fold. First the newspapers are discover- 
ing a reader interest. Second, the public 
is becoming better acquainted with the 
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fundamentals of trust service. Third, this 
type of publicity is making friends for 
trust business, whether they are or are 
not at the moment receiving the benefits 
of trust service. 

In court decisions we see few signs of * 
the lack of understanding of our func- 
tions that was somewhat prevalent a few 
years back. The Supreme Court of Penn- 
sylvania recently said: 

“Of the trustee’s diligence, care 
and caution we are convinced; its 
sound contemporary judgment can 
not now be impeached and a sur- 
charge imposed because of lack of 
omnipotent vision and prophetic 
foresight.” 

This is so precisely and aptly put that 
I hope it receives the wide quotation in 
future decisions that it deserves. 

There are also other indications besides 
these which point to a clearer public 
understanding of the scope and responsi- 
bilities of trust service. 

A detailed report of the year will be 
given in the Division’s report to the Ex- 
ecutive Council and will be printed so that 
those who wish to read it may do so. Here 
I have only touched on some of the pres- 
ent and future thoughts of the Division. 

In my work as President, I have had 
the assistance of many trust men from 
Maine to California. It is a great satis- 
faction to go out of office knowing that 
when final decisions were made they were 
the result of careful honest study, and to 
have direct knowledge of the high char- 
acter and sincerity of the men who have 
helped formulate the policies and guide 
the destinies of this Division. 
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Trustee Ethics 


Observing Balance of Interest Between Bank and Customer 


Address of STOUGHTON BELL 
of the Boston, Massachusetts, Bar 


HIS year we are celebrating in Bos- 


ton the 300th anniversary of the 


establishment of Boston Common. Next 
year we will celebrate the 300th anniver- 
sary of the founding of Harvard College. 
If we were to celebrate the 300th anni- 
versary of the establishment in Boston 
of the first individual trusteeship as a 
separate institution or profession that 
celebration would take place within a 
very few years. From the beginning the 
highest type of individual trustee was a 
man of established position in our com- 
munity—a man usually learned in the 
law who withdrew from the active prac- 
tice as the volume of his trusteeships 
grew, oftentimes amounting to many mil- 
lions of dollars. The individual trustee 
not only handled the property of his cli- 
ents, investing and reinvesting it as to 
him seemed best. Frequently he was more 
than the confidential adviser of the client 
and his entire family—he was or soon 
became a member of the family circle. 
He was a man of unquestioned integrity 
and good judgment. I am referring to 
that group of lawyers among those han- 
dling trusts who from training and con- 
stant application were qualified. He or- 
ganized his office with advisers and 
accountants who were experts not only 
in securities but who knew real estate. 
Many of the larger of these trusteeships 
were invested solely in real estate. In 
fact, a large part of down-town Boston 
is today held by such individual trustees. 

This then is the picture that confront- 
ed the banks in Boston when they first 
considered establishing trust depart- 
ments. This was the competition that 
confronted them. It was not then con- 
sidered as competition. Many of the in- 
dividual trustees in this group were on 
the boards of directors of the various 
banks. They recognized that there was a 
field for the banks that they as individ- 
uals had not touched. It well may be that 


489 


as they themselves were getting on in 
years they thought it well to have a more 
permanent organization to handle these 
great responsibilities. 

All this tended to set a high standard 
for the banks that were proposing to go 
into the trust business. It, however, led 
to a misunderstanding of the banks’ 
powers. These individual trustees were 
lawyers accustomed to do all the legal 
work connected with their trusts, with 
the result that when they gave to the 
banks the benefit of their experience and 
often did the legal work in connection 
with the new departments, it was per- 
haps natural that they should not have 
explained to their lay brethren in the 
bank the fine line of demarcation be- 
tween the business and the legal work 
to be done. * * * 

The recent rapid increase in the num- 
ber of banks and trust companies that 
have acquired trust departments has un- 
avoidably focused attention upon their 
activities. Criticism has resulted, much 
of it unjustified, but I am sorry to be- 
lieve, in some specific instances at least, 
with justification. * * * 

I should like for convenience to divide 
banks into four groups or classes. In 
making this division and in what is said 
about unethical or illegal practices, it 
should be distinctly understood that the 
references are to only a few of the thou- 
sands of banks that are scattered from 
one end of this great country of ours to 
the other. I am not unmindful of the 
very high standards shown by the banks 
everywhere in those trying times before 
and immediately after the bank holidays 
when many a bank, although under the 
greatest strain itself, went quickly and 
effectively to the aid of a competitor. 
Many times that competitor had been a 
serious rival but the aid was given and 
given generously. It would be hard to 
find in any other business or profession 
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a finer exhibition or higher ethics than 
were shown by the banks in those trou- 
blesome days. 

Into the first group are placed those 
banks that have completely organized 
trust departments manned by men and 
women thoroughly trained; bookkeepers 
familiar with the keeping of trust rec- 
ords; statisticians accustomed to read 
corporate reports and knowing where and 
how to obtain and keep additional and 
trustworthy figures of those same corpo- 
rations, constantly checking and recheck- 
ing not only the companies whose securi- 
ties are at the time held in any of the 
trusts but also seeking out new invest- 
ment possibilities ; experts who know real 
estate, its value, the changing tendencies 
of its use, whether or not the localities 
in which mortgages are then held or may 
thereafter be available for investment 
are developing, retrograding or stag- 


nant; trust officers and their assistants 
qualified to meet beneficiaries or those 
seeking advice with regard to the future 
establishment of trusts in any of their 


various forms, and answer all kinds of 
questions put to them; a departmental 
committee from among the trust officers 
who meet at regular and frequent in- 
tervals not only to review each trust but 
to consider such questions as change of 
investment, the advisability of continu- 
ing to hold a present investment or 
changing into a new one and also all 
questions of policy due to special condi- 
tions arising in any of the trusts; over 
all these a trust committee appointed 
from the membership of the board of di- 
rectors, to whom is referred for final de- 
cision the various questions above sug- 
gested as well as the human problems 
involved in each estate or trust and who 
make frequent and periodic review of all 
accounts held by the department. 

Banks in this great group not only 
have these various officers, directors and 
employees co-ordinated into a smoothly 
working team but they have the facili- 
ties to go forward with any needed im- 
provement or enlargement of their 
services. 

Speaking generally, and I speak from 
some considerable personal experience, 
the banks that would fall into this group 
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in my city have throughout the years 
kept the faith and, considering their 
very rapid growth during the last twen- 
ty-five years, relatively few complaints 
have been registered against them. 

Into the second group is placed the 
bank in a small community, so small that 
at least for years to come there can be 
no reasonable possibility of business 
enough to pay the expenses of a separate 
and distinct trust department. Banks in 
this group have no ethical right to at- 
tempt the establishment of a trust de- 
partment, much less to give their cus- 
tomers advice along these lines. 

Into the third group is placed the small 
bank in a growing community where the 
bank has a reasonable probability that 
in the near future it will be justified in 
opening such a department. 

Into the fourth group, like the second 
and third, a small group, are placed the 
large and the small bank that have only 
a so-called trust department. They are 
muddling along. It is to the trust depart- 
ments in the banks in this group that I 
wish particularly to address myself this 
afternoon, but it will be recognized that 
some of the criticisms I offer apply to an 
individual bank here or there in each of 
the other groups. I appreciate that gen- 
eral statements are always subject to 
exception and modification and that some 
of my generalizations are subject to very 
real exceptions. 

No bank in this last group had any 
ethical right to establish a trust depart- 
ment, much less carry it on, until it had 
among its directorate one or more per- 
sons intimately familiar with the invest- 
ment and re-investment of funds in se- 
curities and real estate, sufficiently 
interested to give whatever time may be 
necessary to oversee the establishment 
of a proper trust department, and willing 
to follow, with the help of that depart- 
ment, the investments of the various 
trusts, checking at regular and frequent 
intervals each trust and the securities 
and mortgages therein. 

No bank in this group had any ethical 
right to establish such a department 
without having at hand proper and ade- 
quate sources from which accurate in- 
formation could easily and quickly be 
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obtained with regard not only to securi- 
ties in the trust portfolios but also with 
regard to other securities about which 
its trust officers might be asked by those 
proposing to establish trusts with that 
bank. 

Perhaps it had no adequate trust offi- 
cer. Adequate in the sense that he had 
sufficient familiarity with the law gov- 
erning the investment of trust funds and 
was competent to meet and answer quick- 
ly and correctly many of the questions 
put to him by the beneficiaries and others 
seeking information about the many 
kinds of trust services known to the 
banking world. 

Perhaps it had no adequate books set- 
ting forth each trust and the investments 
therein as well as the character of the 
trust and the specific terms and condi- 
tions under which it was held. * * * 

If, then, the institution in this fourth 
group is muddling along without all these 
facilities and more, too, you will agree 
that it is being conducted in an unethical 


manner. It will sooner or later bring 


down just criticism upon its own head 
and in all probability some more muck- 
raking on the banking fraternity as a 
whole. 

Now let us turn to the illegal practice 
of the law by banks and by their trust 
departments, for I assume that as you 
have asked me to speak to you as Chair- 
man of the Committee on the Unlawful 
Practice of the Law of the Boston Bar 
Association you wish to have that ques- 
tion discussed. I have already suggested 
a possible explanation of the growth of 
this practice in Massachusetts, but I am 
fearful that its true explanation is based 
upon a desire on the part of those con- 
ducting the trust departments to have 
control and direction of the beneficiaries’ 
financial affairs, sometimes, I am sorry 
to say, without considering too carefully 
the fact that the beneficiaries’ best in- 
terests are oftentimes separate and apart 
from those of the trustee. * * * 

There is a hazy line of demarcation 
that separates the practice of the law 
from other activities that are legitimate 
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business functions to be exercised by a 
bank through its trust officers. That the 
banks as well as the bar recognize the 
existence of this twilight zone is evi- 
denced by the large number of so-called 
Codes of Rules for the Conduct of Trust 
Business that have been written within 
the last two or three years. 

In Boston this was accomplished by 
means of a committee of three appointed 
by the Corporate Fiduciaries Association 
of the City of Boston, this committee also 
acting as a committe for the Massachu- 
setts Trust Company Associates, and a 
committee of three appointed by the Bos- 
ton Bar Association. Of this latter com- 
mittee I had the honor to be a member. 
These two committees after many con- 
ferences drew up in very general form a 
code of conduct that was to serve as an 
. aid to the banks and their employees. It 
was then adopted by the Massachusetts 
National Bank Association, and the 
Massachusetts Trust Company Associa- 
tion, the Corporate Fiduciaries Associa- 
tion and by the Bar Association of the 
City of Boston. The code does not touch 
upon the conduct of the business of 
handling trusts. In brief it provides that 
a bank should not in its advertising or 
soliciting make any inaccurate, mislead- 
ing or unfair statements, or hold itself 
out as prepared to give legal advice or 
practice law. The customers’ interests 
must constantly be safeguarded. He must 
be advised to employ his own lawyer. It 
provides that, “In no event should a bank 
draw wills, codicils or irrevocable trust 
instruments, or do anything which 
amounts to practicing law.” 

As to Probate matters the code states 
that it is “not believed possible to lay 
down a hard and fast classification, but 
it is believed that the probate of a will, 
appointment of an administrator, trus- 
tee, conservator, guardian or other fidu- 
ciary, the allowance of contested ac- 
counts, the bringing of petitions for in- 
structions, and the conduct of litigation 
all constitute the practice of the law, and 
require under ordinary circumstances 
the employment of a lawyer.” He must 
be outside the bank’s own personnel, 
preferably the one who drew the will or 
trust instrument. Among other things, 
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the code provides for a Conference Com- 
mittee of six, three representing the 
banks and three representing the bar. 
Although appointed exactly three years 
ago it has been necessary to call the com- 
mittee together only once, and then to 
give me as chairman some advice on the 
form of answer to give to a question 
submitted by a trust officer. Only three 
complaints have been made to the com- 
mittee and those for faulty advertising, 
which the offending banks corrected af- 
ter informal notice from the chair- 
ma. * ** 

In the Boston Code, above referred to, 
the banks are not forbidden to draw re- 
vocable trust instruments. It is my per- 
sonal opinion that it is just as much the 
practice of the law to draw an instru- 
ment creating a living trust as to draw a 
will. Among others who hold this same 
view is Circuit Judge Allan Campbell of 
Michigan, who expresses his opinion in 
a recently decided case in these words: 
“They (the trust companies) distinguish 
living trusts from wills in that they are 
immediate parties to such trust agree- 
ments and only remote parties to the 
latter. The practical difference does not 
appear to the Court’s mind. In both cases 
the trust company solicits business es- 
sentially legal. in character and induces 
the public to avail itself of their legal 
department for this service. The service 
is not (as claimed) merely ancillary to 
the business, but is so inherently a part 
thereof that when they solicit by adver- 
tising or personal interviews the privi- 
lege of acting as trustee and offer to 
draw the instrument, they are seeking 
to sell the services of their paid legal 
staff.”” (This case was, I understand, ar- 
gued on appeal before the highest court 
of the state in October.) 

This is not the time nor the place to 
discuss the position of either the paid 
legal staff or the attorney who accepts 
business sent to him by the bank. This 
is treated in the Canons of Professional 
Ethics adopted by the American Bar As- 
sociation. * * * 

It may, however, be helpful to consider 
some of the decided cases that have dealt 
with this subject. In 1930 disbarment 
proceedings were brought against an at- 
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torney, who was vice-president of a bank 
at a salary of $4,000 a year. He fore- 
closed mortgages, some for the bank and 
some for third parties. He appeared in 
probate proceedings. All attorney’s fees 
allowed him by the courts or received in 
other ways were turned over to the bank. 
The Supreme Court of Minnesota said, 


“There can be no objection to the hiring of an 
attorney on an annual salary basis by. banks, other 
corporations, firms or individuals, to atténd to and 
conduct its or their legal business. An attorney so 
employed may, as attorney for his employer, fore- 
close mortgages owned by such employer and may 
include the proper attorney’s fees therefor in the 
foreclosure charges so long as such fees are cov- 
ered by and paid to him out of his salary and do 
not exceed what is actually paid to him or result 
in any profit to the employer.... But neither a 
corporation nor a layman not admitted to practice 
can practice law nor indirectly practice law by 
hiring a licensed attorney to practice law for 
others for the benefit or profit of such hirer. For 
this bank to employ defendant to conduct the law 
business generally for others for the benefit and 
profit of the bank amounted to the unlawful prac- 
tice of law by the bank and was misconduct both 
on the part of the bank and this defendant who 
was a participant therein.” * * * 


It is this failure carefully to observe 
the balance of interest between the bank 
on the one hand and its customer on the 
other that has brought down criticism 
and even injunctions upon banks mud- 
dling through in our fourth group. * * * 


Now Ready... 
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URING the first half of this year 

the city of Washington was the 
focal point of a legislative storm of no 
mean proportions. Over thirteen thou- 
sand bills and resolutions were intro- 
duced in the first session of the 74th 
Congress. A number of these were of 
nation-wide importance. Many of the six 
hundred odd which were enacted into law 
are of interest to bankers and trust 
a * ** 

Upon the introduction of the Banking 
Bill of 1935, Title II was found to em- 
body a complete re-writing of the or- 
ganic law of the Federal Reserve Sys- 
tem. While there had been more or less 


general recognition of the fact that in 
some respects the Federal Reserve Sys- 
tem was not sufficiently elastic to meet 
changing economic and financial condi- 
tions, and that the laws governing it 
were not wholly adequate in this respect, 
there had been no general anticipation 
of an effort to reorganize it so com- 
pletely by statutory enactment as was 
proposed in Title II of the Bill. * * * 
While not directly of concern to trust 
men, the principal provisions of the 
Banking Act of 1935 are indirectly of the 
utmost concern because of their wide ef- 
fect on the entire structure of American 
banking and American banking institu- 
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tions which is the foundation for the 
work of the corporate trustee. 

A word should be said as to Title I 
of the Act. It further moves the Fed- 
eral Government into a field of control 
over banking perhaps not fully compre- 
hended upon the passage of the Banking 
Act of 1933, creating the Federal In- 
surance Deposit Corporation. Any one 
studying the provisions of that earlier 
Act should have realized the potentiali- 
ties in the line of a further Federaliza- 
tion of our banking system, but the pro- 
visions of the permanent plan in the 
new act bring these clearly forward for 
future study and consideration. The new 
permanent plan is greatly to be preferred 
to the permanent plan provided for in 
the Banking Act of 1933, but the whole 
subject must be given careful investiga- 
tion and is worthy of the best thought 
which American bankers can bring to 
bear on this problem of the future of de- 
posit insurance. 

Insurance of Trust Fund Deposits 

Some of the provisions of the Banking 
Act of 1935 are of immediate concern to 
trust men. 

The insurance of trust funds is cov- 
ered by Section 12B (h) (g) of the Fed- 
eral Reserve Act, as amended. Funds 
held by an insured bank as a fiduciary 
are insured up to $5,000 for each trust 
estate, in addition to insurance of other 
deposits of owners and beneficiaries. Sec- 
tion 12B (c) defines the term “deposit” 
as including “trust funds held by” a bank 
whether retained or deposited in any de- 
partment of such bank or deposited in 
another bank . . .” It may be suggested 
that such inclusion of “trust funds” in 
the definition of the term “deposit” may 
have some far-reaching and unexpected 
results, which can be determined only by 
an exceedingly careful examination of 
the full text of Title I and by practical 
experience in the operation of insurance 
under such Title. 

In the first place this inclusion of 
“trust funds” in the definition means that 
insured banks must pay deposit insur- 
ance assessments upon trust funds 
whether such trust funds are retained 
in the Trust Department or deposited in 
another department of the bank. (How- 
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ever, Section 12B (h) (9) provides that 
assessments shall not include trust funds 
deposited with another insured bank.) 
Although the insured bank must pay as- 
sessments on such trust funds, Section 
11 (k) of the Federal Reserve Act pro- 
vides that a national bank depositing 
trust funds in its banking department 
“shall first set aside in the trust depart- 
ment United States bonds or other se- 
curities approved by the” Board of Gov- 
ernors of the Federal Reserve System. 
This means that national banks will be 
paying assessments upon secured depos- 
its. This is true for insured State banks 
in those jurisdictions where state banks 
are also required to deposit securities or 
provide other protection for trust funds 
deposited by them in their banking de- 
partments. 

Section 12B (m) (4) provides that 
the “Corporation may withhold payment 
of such portion of the insured deposit of 
any depositor in a closed bank as may be 
required to provide for the payment of 
any liability of such depositor as a stock- 
holder of the closed bank, or of any lia- 
bility of such depositor to the closed 
bank or its receiver, which is not offset 
against a claim due from such bank, 
pending the determination and payment 
of such liability by such depositor or any 
other person liable therefor.” 

Further in connection with the inclu- 
sion of trust funds in the definition of 
“deposit,” attention is called to the re- 
quirements of Sub-section (V) (2), re- 
quiring insured banks to include in ad- 
vertisements “relating to deposits” a 
statement about insurance coverage. The 
Federal Deposit Insurance Corporation 
has not yet published its regulations pre- 
scribing “the substance of such state- 
ments and the manner of use.” It will be 
well for trust men to bear this require- 
ment in mind and to watch the provisions 
of subsequent regulations. Subsection 
(K) (2) provides for the examination 
by the Corporation of “all the affairs” 
of insured State non-member banks. The 
language of this would appear to include 
the right to examine the trust depart- 
ment of such an insured bank. It requires 
the written consent of the Comptroller 
of the Currency for such examiners to 
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examine national banks and the written 
consent of the Board of Governors of 
the Federal Reserve System for such 
examination of any State member bank. 


Restrictions on Voting Stock, Payment of 
Interest and State Examination 


There are a number of amendments in 
Title III of the Banking Act of 1935 
which directly concern our administra- 
tion of trusts. 

Section 311. (c), amending Section 
5144 of the Revised Statutes as amended 
by Section 19 of the Banking Act of 
1933, limits the prior prohibition against 
a national bank voting its shares held by 
it as sole trustee to voting for the elec- 
tion of directors and even then does not 
apply where the donor or beneficiary 
directs (as authorized under the terms 
of the trust) how such shares shall be 
voted. 

Section 324 (c) permits a member 
bank to pay interest on demand deposits 
of trust funds where the state law re- 
quires such payments. This permission 
applies only for a limited period. A simi- 
lar provision relating to such payment 
of interest on demand deposits of trust 
funds by a non-member insured bank will 
be found in Subsection (v) (8) of Title 
I of the Act. Your attention is called 
to Section 324 (a) of Title III, which 
authorizes the Board of Governors of the 
Federal Reserve System to define “trust 
funds” and to determine what constitutes 
payment of interest in connection with 
the provisions of Section 324 (c) above 
referred to. 

Section 327 of Title III is also of in- 
terest as it provides that Section 23A 
of the Federal Reserve Act shall not 
apply where the affiliation with a mem- 
ber bank has resulted from the owner- 
ship or control of the voting stock of 
the member bank as executor, adminis- 
trator or in any other fiduciary capacity, 
except where such shares are held for 
the benefit of a majority of the stock- 
holders of the bank. Section 23A limits 
loans by a member bank to an affiliate 
and upon its securities, and the bank’s 
investment in such securities. 

Section 342 of Title III amends the 
previous law relating to access by State 
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banking authorities to the books and rec- 
ords of Trust departments of national 
banks. The former law provided that 
“Such books and records shall be open 
to inspection by the State authorities to 
the same extent as the books and records 
of corporations organized under State law . 
which exercise fiduciary powers. .. .” 
This entire language is stricken by the 
new amendment and it is now provided 
that “State banking authorities may have 
access to reports of examination made 
by the Comptroller of the Currency inso- 
far as such reports relate to the trust 
department of such bank, but nothing in 
this Act shall be construed as authoriz- 
ing the state banking authorities to ex- 
amine the books, records, and assets of 
such bank.” State banking authorities 
are no longer permitted to inspect the 
books and records of the trust depart- 
ments of national banks, but may have 
access to reports of examination of such 
departments by the Comptroller. 


Dangerous Proposals in Revenue Bills 


Many of the other acts passed by this 
session of Congress are important in 
relation to corporate trustees. The Rev- 
enue Act of 1935 is particularly interest- 
ing. As passed by the House it super- 
imposed upon the existing Federal estate 
tax a tax on inheritance. In addition to 
the economic unsoundness of the proposal 
and its invasion of the existing field of 
state taxation it provided a wholly im- 
practicable and unworkable plan of de- 
termination and payment of the tax im- 
posed. The proposal of the Federal in- 
heritance tax was new to Federal leg- 
islation. It was generally felt that if 
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it was necessary at that time to in- 
crease death taxes it would be sounder 
to increase the rates of existing taxes. 
The time for final appraisement of an 
estate was too short. An unprecedented 
and unfair personal liability was im- 
posed on executors and beneficiaries for 
the payment of these taxes. 

This would have resulted in the loss 
of experienced and capable administra- 
tion to many estates, as fiduciaries would 
not have been willing to assume the re- 
sponsibilities imposed. These provisions 
would also have caused heavy loss to 
beneficiaries in instances where assets 
could not be liquidated in time to pay 
these taxes. Executors, administrators 
and beneficiaries would not have been 
willing to defer payment for the time 
allowed, because of the penalties im- 
posed upon them for such postponement 
after the expiration of the first year. 
The proposed rate of interest on de- 
ferred payments was excessive. It was 
also felt that provision should be made 
to exempt life insurance carried for 


the payment of inheritance and estate 


taxes, to the extent that such insurance 
was specifically carried to meet such pay- 
ments. 

Bankers were prompt in calling to the 
attention of heads of Government and 
Congressional leaders the unworkable 
proposals contained in the House Bill 
and this undoubtedly contributed to the 
elimination of many of the provisions 
which were objected to. The act as 
finally passed contained many provisions 
of direct concern to estate administra- 
tion, but these are so important and so 
technical as to prohibit minute analysis 
on this occasion. 


Social Security Legislation 


While the Social Security Act contains 
nothing expressly affecting corporate 
trustees as distinct from other corpora- 
tions, many of its provisions are so far- 
reaching and will prove of such great 
importance in the life of our country 
as to justify trust men in giving the 
Act thorough consideration. Attention 
may be called to Section 904 (a) of the 
Act, providing for the establishment in 
the Treasury of the United States of an 
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“unemployment trust fund.” Section 
904 (b) makes it the duty of the Sec- 
retary of the Treasury to invest such 
portion of the fund as is not required 
to meet current withdrawals. Some sug- 
gestion was made that the Act be 
amended so as to entrust the handling 
of these funds to corporate fiduciaries, 
but the suggestion did not meet with 
Washington approval. The suggestion 
was also made that if the Act had per- 
mitted, or if it should be subsequently 
amended to permit, private pension plans, 
such plans might increase corporate 
trust business, the employer using a cor- 
porate fiduciary as the trustee for the 
trust fund securing such private plan. 

Statements made in the Senate on Au- 
gust 9th and in the House on August 
8th indicate that this matter may be 
studied during the recess of Congress 
and at least further discussion may be 
anticipated in the second session of this 
Congress. 


Legislation Affecting Fiduciaries Indirectly 


Corporate fiduciaries having invest- 
ments in mortgages on farm lands are 
concerned with the provisions of the 
Frazier-Lemke Farm Mortgage Bank- 
ruptcy Act. The former act on these gen- 
eral lines was held unconstitutional by 
the United States Supreme Court. The 
general purpose of the new law is to 
afford a moratorium on the enforcement 
of mortgages on farm lands. The Fed- 
eral District Court, sitting in Peoria, Il. 
(on October 21st of this year), held the 
new act unconstitutional. On the other 
hand, the United States District Court 
for the Northern District of Texas held 
it constitutional (on October 12th). 

There has been so much Federal legis- 
lation affecting fiduciaries as owners of 
securities that volumes might be writ- 
ten on the subject. The general trend of 
such legislation is certainly important 
to corporate fiduciaries and it may be 
added that continued study will be given 
to this subject by the Trust Section so 
that committees of the Association deal- 
ing with this problem in Washington 
may have the continuing advice and help 
of those so closely concerned with this 
type of legislation. 
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There have also been a number of 
amendments to the bankruptcy and in- 
solvency laws which are likewise of in- 
terest to those handling the securities 
of trust estates. 


Pending legislation was not killed by 
the adjournment of Congress. Such legis- 
lation will be before the next session 
and will retain the place it had reached 
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at the time of adjournment. Congress 
will convene on January 3rd, 1936. While 
there is no reason to anticipate any pro- 
posals of major importance to banking 
and to the trust departments of banks, 
it may nevertheless be anticipated that 
there will be new bills added to the 
pending legislation concerning trust men 
and the estates which they are admin- 
istering. 


Examination of Trust Departments—Eccles 


A letter from Governor Eccles of the 
Federal Reserve Board to President 
Hecht, regarding the policies which had 
recently been inaugurated by the Fed- 
eral Reserve System in connection with 
the Examination of Trust Departments 
of state member banks, with particular 
reference to the efforts taken to coordi- 
nate trust department examination pro- 
cedure, was read by Mr. Hecht at the 
division meeting: 

“During the last year the Trust Ex- 
aminers for the various Federal Reserve 
Banks have been diligently engaged in 
the examination of the trust departments 
of state member banks. In the course of 
their work information has been de- 
veloped and questions have arisen which 
not only have had reference to the indi- 
vidual banks examined, but are of gen- 
eral interest in the development of ex- 
amination work. Consideration of such 
matters should be helpful at the Confer- 
ence of Trust Examiners for the Federal 
Reserve Banks, similar to the one held 
in September, 1934, which has been 


called for November 18, 1935, at which 
time the result of the year’s experience 
will be reviewed in the continuing effort 
to coordinate and improve the procedure 
of examinations of trust departments. 

“In their examinations, the examiners, 
of course, are primarily concerned with 
the policies and practices followed by the 
banks in the discharge of their fiduciary 
responsibilities and the purpose of the 
examinations is to be of constructive ser- 
vice in maintaining the high standards 
of fiduciary ethics and practices which 
are recognized as essential by responsible 
trust officers and the American Bankers 
Association, as well as by supervisory 
authorities. 

“While it is not possible at this time 
to make any definite statements regard- 
ing the results so far obtained in the’ 
work, it may be said that the experience 
during the past year has been most en- 
couraging and a fine spirit of coopera- 
tion has been evidenced by the institu- 
tions examined. * * *” 


Importance of Trust Functions—O’Connor 


“There is no more important function 
exercised by our national banks than the 
administration of trust powers,” J. F. T. 
O’Connor, Comptroller of the Currency, 
stated in his address at the general ses- 
sion, November 13. ‘“‘Those who create 
trusts in the trust departments of our 
national banks repose in the officers the 
highest confidence that one person can 
place in another. Here the trustor places 
the whole future of those dependent upon 
him, and in many cases, of children un- 


born. Proper emphasis has not been 
placed upon this most important func- 
tion of our banking system. When one 
contemplates the number of trusts, the 
amounts involved, and the increase in 
this particular branch of business, one 
cannot but feel that a high compliment 
is implied to the integrity of those en- 
trusted with what might be called nearly 
sacred powers. 

“There are 1,578 national banks with 
active trust departments. They are ad- 
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ministering 129,711 individual trusts 
with assets aggregating $9,251,291,947, 
and in addition are administering 16,801 
corporate trusts, and are acting as 
trustees for outstanding note and bond 
issues amounting to $11,605,145,026. 
Compared with the year 1934, these fig- 
ures represent a net increase of 8,577, 
or 6.2 per cent in the number of trusts 
being administered; an increase of $734,- 
740,203, or 8.6 per cent, in the volume of 
individual trust assets under administra- 
tion; and an increase of $120,683,289, or 
1.05 per cent, in the volume of note and 
bond issues outstanding for which na- 
tional banks have been named as trus- 
tees. 

“An analysis of the $8,341,958,034 of 
invested trust funds belonging to the 
private and court trusts under adminis- 
tration revealed th t 48.74 per cent was 
in bonds; 29.28 per cent in stocks; 7.96 
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per cent in real estate mortgages; 7.16 
per cent in real estate, and 6.86 per cent 
consisted of miscellaneous assets. The in- 
vestment of these trust funds is of the 
highest importance, and therefore this 
analysis, which is now given out for the 
first time, should be of considerable 
interest. 

“The impressive development of trust 
activities in national banks is further 
emphasized by comparing the record in - 
1935 with that of 1926. This comparison 
reflects an increase during the nine-year 
period of 120,459, or 462.36 per cent, in 
the number of trusts being adminis- 
tered; an increase of $8,328,963,270, or 
903.04 per cent, in the volume of in- 
dividual trust assets under administra- 
tion, and an increase of $9,141,591,710 or 
371.07 per cent, in the volume of note and 
bond issues outstanding for which na- 
tional banks were acting as trustees.” 


Trust Division Officers 
Paul, St. Paul, Minn.; Alfred Fairbanks, 


The following officers for the coming 
year were elected at the annual meeting 
of the Trust Division of the American 
Bankers Association: 

President: Merrel P. Callaway, vice- 
president, Guaranty Trust Company of 
New York, N. Y.; Vice-president: Blaine 
B. Coles, vice-president, First National 
Bank of Portland, Ore; Chairman, Ex- 
ecutive Committee: Robert- 
son Griswold, vice-presi- 
dent, Maryland Trust 
Company, Baltimore. 

Members of the Execu- 
tive Committee: W. J. 
Kieferdorf, vice-president 
and senior trust officer, 
Bank of America N. T. & 
S. A.,San Francisco, Calif. ; 
Richard G. Stockton, vice- 
president and _ associate 
trust officer, Wachovia 
Bank and Trust Co., Wins- 
ton-Salem, N. C.; Louis S. 
Headley, vice-president, 
First Trust Company of St. 


MERREL P. CALLAWAY 


vice-president and trust officer, The 
Boatmen’s National Bank, St. Louis, Mo. ; 
Roland E. Clark, vice-president, National 
Bank of Commerce, Portland, Me. 
Merrel Price Callaway 

Merrel Callaway, newly elected presi- 
dent of the Trust Division was born in 
1872 on a plantation in Mitchell County, 
Georgia. Educated at Mer- 
cer University, graduating 
with the degree of LL.B., 
he was admitted to the 
Georgia Bar and practiced 
in Macon. He subsequently 
practiced as counsel for 
railroad companies before 
the Interstate Commerce 
Commission and in 1918 
became president of the 
Continental Trust Company 
and vice-president of the 
Fourth National Bank of 
Macon. He has been vice- 
president of the Guaranty 
Trust Company since 1919. 





Bank Earnings and Expenses and What to Do 
About Them 


Address of ORVAL W. ADAMS 


Vice-President, Utah State National Bank, Salt Lake City, Utah 
Before the Round Table Conference Under Auspices of 
Bank Management Commission 


XPERIENCE teaches us that close 

attention to details is the great es- 
sential in all business success. Observ- 
ance of this fundamental principle has 
brought bank management to its present 
high point of efficiency. Those of us upon 
whom the responsibility for this achieve- 
ment has rested, have kept constantly 
before us: the ratio of general overhead 
expense to gross income; the cost of 
handling accounts; the earnings obtain- 
able from deposits; the security of in- 
vestments; adherence to specific stand- 
ards governing loans and discounts, with 
due regard for the position of the bor- 
rower and a wise balance as between 
different classes of borrowers. 

We have cut down overhead. Shortcuts 
and saving devices have increased our 
efficiency. Losses on unprofitable ac- 
counts have been reduced by the imposi- 
tion of service charges, so that every 
transaction is handled with a consistent 
profit. The earning value of deposits has 
been the barometer by which we have 
gauged the rates of interest to be paid 
on various classes of deposits. Careful 
scrutiny has preceded the granting of 
loans. Our investment portfolios have 
been kept under our constant personal 
supervision. Just to the extent that these 
details and policies have been religiously 
observed, solvency has been vouchsafed 
our separate institutions. 


Outlook Changed 


Today this type of management, which 
heretofore has provided stability, sol- 
vency and success for our banks, is being 
subjected to vigorous, ruthless assault so 
that true and tried practices no longer 
count for us at their intrinsic value even 
though no one has as yet been able to 
point out any worthwhile alternative to 
the established, traditional, profitable 
use of the funds of our depositors and 
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of the capital represented in the invest- 
ment of our stockholders. Application of 
fundamental banking practices has been 
checked, for the time being at least, 
through the low interest rate policies of 
the Federal Government, through its 
wholesale entry into banking and credit, 
and its invasion of the field heretofore 
regarded as the rightful, exclusive do- 
main of private industry. 

Those who have inaugurated this 
wide departure from accepted principles 
of sound governmental finance, send out 
frequent but faint appeals that it is in- 
tended only to meet what is conveniently 
termed “an emergency,” the extent and 
duration of which cannot be foretold. 
Also the authors contend that the pur- 
pose is to restore prosperity and rebuild 
private industry. If the powers-that-be 
were to herald the end of the emergency, 
a rapid demand for business credits 
would ensue immediately. Who then 
would be the first to suffer? Obviously 
the bank depositors and stockholders of 
the entire nation, who number more 
than 45 million people and who represent 
the backbone of our economic system. 
Their losses would come from an un- 
avoidable drop in the market value of 
government bonds, 60 per cent. of which 
the banks are now holding. 

Impending Danger 

It is clear that a drop of 10 points in 
the market value of Federal obligations 
—and this would be the inevitable se- 
quence of revived business activity— 
would wipe out approximately 40 per 
cent. of the total invested capital of our 
national banks. A business revival with 
its expanding need for credit, would at 
once reduce the market value of all low 
interest bearing obligations, including 
those of the Federal Government. What 
would the government do under such cir- 
cumstances? Would it attempt to refund 
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its debts into securities carrying a 
higher rate of interest, knowing that 
such a program would aggravate the 
problem of balancing the annual budget? 
Or would the government employ arti- 
ficial props to support a sagging market 
for its securities? Would it rush to the 
aid of the banks by using the equaliza- 
tion fund, either before or after the 
value of bonds had been partially wiped 
out? Would the government apply to the 
then banking problem the same plans of 
artificial control as have been extended 
to agriculture in the case of cotton, to- 
bacco, peanuts, and the humble spud? 

It is a matter of common knowledge 
that because of governmental policies, 
we have been obliged to violate the prin- 
ciples of sound banking and sound eco- 
nomics. The borrower has been allowed 
to dictate to the lender—in fact, we are 
practically at the mercy of the borrower. 
We have just begun to realize the extent 
and the magnitude of the existing gov- 
ernmental control of our banking system 
as well as the momentum which this new 
order has already acquired. It can mean 
but one thing, namely, a unified system 
of banking under socialized Federal Gov- 
ernment control. All that is needed to 
destroy what remains of the traditional 
freedom of the independent banker is 
his compulsory membership in the Fed- 
eral Reserve System and the F. D. I. C. 
May I here pause to offer an observation. 
The Federal Reserve System, if kept free 
from political influences, will continue to 
be a stabilizing factor in the welfare of 
the entire country. On the contrary, if 
the banker is shorn of his independence, 
he will be a mere robot, galvanized at the 
behest of the Federal Government, with 
no power of his own and stripped of all 
authority in determining policies within 
his own institution. He will be the pur- 
chaser of such securities as the Govern- 
ment will lay before him. His subjection 
will be made complete. 


A Major Consideration 


It appears therefore, gentlemen, that 
as bankers we must look beyond the less 
consequential features of our profession 
and take up this one outstanding, vex- 
ing, challenging problem, viz., how to 
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preserve the independence of the bank- 
ing system and the security of the sav- 
ings of the millions upon millions of 
sound-thinking, trustworthy, industrious 
men, women, and children of America. If 
we fail to act in this crucial test, then 
the banker himself belongs to an order 
that is past and gone. 

The answer is plain: strengthened 
state bank supervision, independent of 
our two Federal agencies, the Reserve 
System and the F. D. I. C. Apparently 
by this path alone, can we eccape the 
corrupting, corroding political domina- 
tion of our banking system and at the 
same time preserve banking as an in- 
tegral, indispensable factor in the future 
economic development of our country. 

One of the causes contributing to the 
ease with which the overthrow of ac- 
cepted principles has been achieved, is 
the silence of the bankers of America. 
We have not taken our own depositors 
and stockholders into our confidence. We 
have not told them what this revolution- 
ary procedure means to them. Thus they 
have been led to believe that their own 
personal interests are not involved in it. 
In view of their imminent peril, it would 
amount to little less than a betrayal of 
their confidence at our hands, if we con- 
tinue to permit them to be kept unin- 
formed. We must agree with Lincoln 
when he said: “Give the people the facts 
and the country is safe.”’ Since bankers 
are in possession of the facts, it is logi- 
cal that they should see that they are 
properly presented to the public. We are 
in position to make a great contribution 
to our country’s safety. All that is re- 
quired is to tell these millions of deposi- 
tors, and stockholders, why it is that 
their investments have shrunk almost to 
the vanishing point; why the interest on 
their deposits is almost negligible; why 
the fruits of their thrift and economy 
are disappearing; and why their antici- 
pated security and comfort in old-age, 
resulting from their own industry, is 
now going aglimmering. As intelligent 
folks, they are sure to fix the blame 
somewhere. In the presence of the most 
calculating system of propaganda that 
the world has ever seen, the odium will 
if possible be kept from resting where it 
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properly belongs. As bankers we will be 
made to bear the stigma. Through our 
silence and the consequent public lack of 
essential information, we will be brand- 
ed as modern Atillas, plundering and 
pillaging the people, and as having be- 
trayed our sacred trust. Further silence 
on our part will be shrewdly capitalized 
upon. So long as we remain mute, de- 
nunciation will be hurled at us by those 
who are assiduously broadcasting the 
seeds of banker-distrust. 

The conviction is growing more and 
more among the people, that had the al- 
leged “recovery measures” been long ago 
discarded, a condition of relative nor- 
malcy would already have resulted from 
natural forces of recovery. To this be- 
lief, we conscientiously subscribe. 


Our Good Name Involved 

If we are to accept the charge of dere- 
liction in having permitted the American 
public to be kept uninformed, then for 
the sake of our future good name, of the 
institutions we represent and of the wel- 
fare of the country at large, inaction can 
no longer be justified. In simple terms 
we must tell the people that the Federal 
Government alone is responsible for our 
present low interest rates, thus reducing 
earnings on deposits and bank shares by 
millions and millions of dollars every 
year. We must tell them that so long as 
the Government’s present fiscal policies 
are continued; so long as industry is 
kept in its present state of suspense and 
uncertainty; so long as the hand of pa- 
ternalism stretches like a shadow across 
the land; so long as the morale of the 
people is broken; so long as gigantic 
borrowing and spending in the face of 
an ever increasing deficit continues: just 
so long shall we hope in vain for the ad- 
vent of recovery, long deferred because 
of the effects of these gravely mistaken 
policies. 


The Call to Public Duty 

If as bankers, we shall now solemnly 
determine to conduct an intelligent, na- 
tion-wide, educational campaign, public 
opinion will immediately be aroused. 
From every point there will come defi- 
nite demands that the Federal Govern- 
ment put an end both to experimentation 
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and to its unsound fiscal policy; and that 
it confine its activities to legitimate gov- 
ernmental functions. We shall soon dis- 
cover that the knowing ones in the 
administration will respond accordingly. 
They will recognize the significance of 
this program, politically—the one factor 
above all others for which they have due 
resare. * * * 

Once this hand of the destructionist is 
stayed, bank earnings will be restored. 
Around this pivotal point, we can rebuild 
a dependable fiscal system. Security in 
bank earnings must return as an ines- 
capable result of restoring sound gov- 
ernment fiscal policies. This in turn will 
give us a sound banking system, preserve 
the savings of the people and restore 
permanent confidence. Then will the 
“more abundant life” be more than just 
a beautiful phrase. It will have become a 
reality in America. 


Conclusion 
And to summarize: As long as the 
Federal Government can get money with- 
out limit, it will spend without limit. As 
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long as the Federal Government can sell 
its “promises to pay” to us the custo- 
dians of the savings of our citizenship, 
the government .will continue to issue 
them. As long as this reckless public 
spending continues, private business will 
remain in its cyclone cellar, banks must 
operate without profit and the depositors 
and stockholders of this country will be 
gradually deprived both of their savings 
and their security. 

This is a disease. We must provide the 
remedy. Clearly the seat of the disease 
is found in the Federal Government. 
Since it cannot spend without using the 
bankable funds of the nation, it is up to 
us to declare an embargo. We must de- 
cline to make further purchases. We 
must declare that we will not finance 
further spending by the government un- 
til a genuine, honest, sincere effort is 
made by the Federal Government to re- 
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store a balanced budget. This promise 
must come in such convincing manner 
and the evidence of an awakened public 
opinion must be so overwhelming, that 
the plighted word will no longer be vio- 
lated. The bankers of America should 
resume negotiations with the Federal 
Government only under a regime of rigid 
economy, a balanced budget and a sane 
tax program; all of which means that 
the moneys of our depositors and stock- 
holders will be turned to safe, sane, 
sound and profitable use. 

Failure to apply this remedy now 
means that we shall be submitting our- 
selves to the charge that the bankers of 
America are lacking in candor, in cour- 
age, in intelligence and patriotism—that 
we are either incapable of assuming or 
unwilling to assume in a time of crisis 
this solemn public duty now resting upon 
us. 


Banking Socialization and Unification—Hecht 


Bankers throughout the country, re- 
gardless of political affiliations, “are op- 
posed to any socialization of our eco- 
nomic life,” R. S. Hecht, Chairman of 
the Hibernia National Bank in New Or- 
leans, stated in his address as retiring 
president of the American Bankers Asso- 
ciation. 

“Paramount among the economic ques- 
tions which confront the nation today, it 
seems to me, is that of the extent to 
which Government shall remain in the 
field of control and operation of the na- 
tion’s industrial commercial and financial 
enterprises. * * * 

“Tt is not my purpose here to discuss 
how great was the emergency of the ab- 
normal times or to how great an extent 
the Government was justified in assuming 
the control over business activities which 
normally belong to private control. Let us 
look forward, not back! Suffice it to say 
that the emergency is passing and there 
is now every reason why the Government 
should begin to withdraw from many 
fields of business activity in which it is 
now engaged. * * * 

“They share the conviction that we 
must put up a strong fight against this 
tendency toward increased government 


control of banking and credit, and they 
think we are justified in taking the Pres- 
ident at his word and in aiding and 
encouraging him in every way to with- 
draw government from business as rap- 
idly as the improving times will permit. 
* * * Unless we take up the battle for 
free play of private enterprise and indi- 
vidual initiative in an energetic and 
effective fashion those who want to 
transfer still greater powers to the Gov- 
ernment and ultimately bring about so- 
cialization of all business and credit may 
gain the upper hand. * * * 

“I think business generally will favor 
any fair and effective means for curbing 
the over-reaching and speculative poli- 
cies which were largely responsible for 
the collapse of our prosperity. Bankers 
particularly have long since become ac- 
customed to the concept that banking is 
a semi-public profession, and have ac- 
cepted without question numerous laws 
governing its functions and supervising 
its conduct. They recognize the public’s 
right to such control as is necessary to 
safeguard the interest of depositors and 
exert reasonable control over the total 
volume of credit. Bankers also recognize 
that, while they are convinced that our 
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so-called capitalistic system is the best 
system for our national welfare, this sys- 
tem can hope to live and succeed only if 
out of the chaos of the past few years 
there shall develop a new prosperity 
based on ethical as well as material 
progress and on a greater sense of social 
responsibility on the part of those who 
have much toward those who have lit- 
ma" * + 

“Certain proposals for inclusion in the 
new Banking Act,” Mr. Hecht stated, 
“raised the question as to whether the 
banking business of the United States 
should be subject to some form of uni- 
fication or control, and, if so, whether 
this control should be under the political 
government’s domination, or whether it 
should be set up on a basis maintaining 
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the complete independence of the nation’s 
banking mechanism from the political 
influences of whatever party might be in 
power now or in the future. 

“This was an issue in which your rep- 
resentatives felt that bankers had to take 
an active part and fearlessly speak their 
mind. Fortunately, we found bankers in 
universal agreement on unequivocal op- 
position to any political control of bank- 
ing, whatever their political leanings. 
Our objections to the proposed concen- 
tration of power in the Government 
sprang from considerations of sound 
banking policies for the common good, 
and from the firm conviction that bank- 
ing is simply not the field for politics of 
any denomination.” 


Proving Business Leadership Ability—Sibley 


“If American business demands that 
emergency measures be relaxed with all 
rapidity and that controls temporarily 
and perhaps necessarily assumed by the 
federal administration be restored as 
soon as possible to industry, then in- 
dustry must be prepared to show that 
business leadership itself is prepared to 
assume these controls,” according to 
Harper Sibley, President of the Chamber 
of Commerce of the United States. 

“The problems of business today are 
not only economic but are human ones 
as well. In working to bring back re- 
covery, industry must never forget the 
man and the woman! Even at the risk of 
postponing necessary earnings, addi- 
tional employment must be offered when- 
ever any possibility opens. And, when 
the business improvement, now ready 
and waiting for the restoration of con- 
fidence, finally develops—when the wheels 
of production hum once more and dis- 
tribution again taxes the nation’s capac- 
ity, then management must not forget 
to share this returning prosperity be- 
tween all of those who have joined to- 
gether to create it. I refer to the stock- 
holders who have invested their savings, 
to management, and not least to those 
who labor in industry. 


“TI wholeheartedly repudiate that slo- 
gan of the demagogues — ‘Share the 
Wealth.’ To me that means the splitting 
up and destruction of the very produc- 
ing plant itself, the killing of the goose 
that we hope can again lay a golden egg. 
But I do most earnestly believe in ‘shar- 
ing the profits of industry—in sharing 
the golden egg.’ 

“Unhappily, a few in the control of 
businesses in the past days of great pros- 
perity preceding the year 1929 while 
declaring very substantial dividends to 
the stockholders, and even more sub- 
stantial bonuses to management, were 
actually proud of the fact that they had 
used every effort to keep the payments 
to labor down to the very minimum. If 
this be the policy of management in the 
future, then perhaps ‘workers and farm- 
ers must unite against a common enemy.’ 
But the great nation that is America was 
built by men and women of fairminded- 
ness, of vision, of courage, of compre- 
hension. These qualities have not disap- 
peared from our land! 

“The emergency is passing — let us 
once more proclaim that freedom, liberty 
within the law, and the right of individ- 
ual enterprise are still the fundamental 
rights of mankind!” 
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Net Debt Increase Slight—Eccles 


Government intervention, involving a 
net increase since 1932 in the national 
debt of but three to four billions, is re- 
sponsible for turning the tide of defla- 
tion and offers the best hope for achiev- 
ing stable economic progress in the 
future, Marriner S. Eccles, Chairman of 
the Board of Governors of the Federal 
Reserve System, said in an address at 
the closing session. 

“Much has been said about the burden 
of taxation which will fall upon future 
generations as a result of the deficit,” 
Mr. Eccles said. “How big is the deficit 
—the debt? Deficits of nearly a billion, 
then of more than three billions were in- 
curred while the government maintained 
the gold standard, made every effort to 
balance the budget and to ‘restore con- 
fidence.’ The government’s interest-bear- 
ing debt increased from $20,584,000,000 
on Feb. 28, 1933 to $28,432,000,000 on 
Sept. 30, 1935. Deducting current assets 
and cash in both cases the debt on Feb. 
28, 1933 was $17,353,000,000 and on 
Sept. 30, 1935 it was $20,350,000,000, an 
increase of only $3,000,000,000. 


“Are not those who point with alarm 
to the budget — the debt — unduly dis- 
turbed and disturbing? Are they not 
misled by the false analogy between the 
individual and the government? Are 
they not overlooking how the wealth and 
income of a progressive nation expands? 

Mr. Eccles further asked “Have we not 
yet learned that the thing we cannot af- 
ford is not the burden of carrying a 
national debt, but an army of idle men 
and unutilized facilities? For the cost of 
what we have lost in the last few years 
as a result of permitting deflation to run 
far on its course before checking the 
devastation—the loss in national wealth 
and national income from idleness of 
millions of men and innumerable pro- 
ductive facilities would run into more 
than a hundred billion. Compared to that 
loss—that cost—the cost of intervention 
to stop the tide of deflation and to turn 
it becomes insignificant even though it 
were far greater than what has already 
been expended or in all likelihood will be 
expended.” 





Philosophy of Thrift Not Outmoded—Giannini 


Dr. A. H. Giannini, Chairman Execu- 
tive Committee, Bank of America N. T. 
& S. A., Los Angeles, asserted in his 
convention address that “business is 
able to revive and expand its operations 
today because somewhere in the company 
treasury, the bankers’ vaults, or the Gov- 
ernment’s credit balance, the capital is 
available to finance revival and expan- 
sion. To put it in plain terms, recovery 
is possible because millions of Ameri- 
cans saved their money in the past, pro- 
tected their savings through hardship 
and vicissitude against loss and against 
the temptations of undue hazards and 
consequently have it yet.” 

“We cannot,” he said, “prostitute 
thrift either to the ‘get-rich-quick’ activ- 
ities of individuals or to the ‘spend-our- 
selves-rich’ activities of Government. We 
have tried both and both have been found 
wanting. If it were not still possible to 
charge the bill for our errors against the 
thrift of the past and the thrift of the 


future, our civilization long before this 
would have gone down before the forces 
of revolution and destructive chaos.” 

“Since the beginning of the depres- 
sion,” Dr. Giannini continued, “a new 
school of economists have proclaimed, 
with the utmost literary plausibility, 
that, as an economic force, a Government 
policy, and a private virtue, thrift is as 
outmoded as the Victorian chaperon; and 
that the way to secure the blessings of 
permanent prosperity to a technological 
society is to balance production against 
the national income by the simple proc- 
ess of spending the entire national in- 
come annually.” He pointed out that in 
time of distress it was inevitable that 
many of our economic ideas should be 
challenged and said he does “not propose 
to be outraged because the young men 
saw fit to take issue with the favorite 
axiom of our grandfathers and challenge 
thrift.” 
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Advisory Committee on Insured Banks—Crowley 


A plea for close cooperation between 
bankers and the Federal Deposit Insur- 
ance Corporation in all efforts to assure 
a sounder and more effective banking 
system was made by Leo T. Crowley, 
Chairman of that corporation, in his ad- 
dress before the general session of the 
convention, November 12. He suggested 
the creation of an advisory committee or 
board on which the banks would have 
“proper and fair representation” to meet 
at stated intervals with the officials of 
the corporation for the consideration of 
problems and policies vitally affecting 
all insured banks. 

“If the insured banks were given a 
voice in the management and policies of 
the corporation,” Mr. Crowley said, “any 
tendency towards bureaucracy would be 
discouraged and checked. Regardless of 
the desire of its officials, there is al- 
ways the possibility of a department 
such as the Federal Deposit Insurance 
Corporation becoming too arbitrary and 
too much inclined to transcend prescribed 
authority.” * * * 

Mr.Crowley pointed out that “the bank 
which has no economic justification is the 
institution of small capital in those com- 
munities whose business is so meager as 
to preclude the possibility of profitable 
operation. Such banks cannot make 


enough money to warrant the payment 
of the kind of salaries good management 
requires because the population and busi- 
ness do not permit profitable existence. 

Referring to the part which bankers 
can play in molding public opinion, Mr. 
Crowley said, “I realize that bankers 
cannot, in a certain sense, take an ag- 
gressive leadership in advocating legis- 
lation. Nevertheless, they have the duty, 
as they have the right, of informing 
legislators and the public of their views 
upon bills affecting their business. I 
sometimes think that bankers have been 
a little slow to realize the various trends 
in our economic, social and financial 
thought. Bankers are entitled to have a 
well ordered zeal for their own interest, 
the same as any other group or organiza- 
tion. This zeal must, however, be shown 
at the right time. It does no good to pro- 
test after public opinion has been crys- 
talized and set, and after the facts and 
circumstances which have moulded the 
public opinion have been permitted to go 
by unnoticed and unchallenged. * * * I 
do not think it is an exaggeration to say 
there is scarcely a piece of major social 
legislation upon the statute books today 
which was not the result of the refusal 
of those affected to do something about 
the abuses at which the legislation was 
aimed.” 
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Railroad Investments—Jones 


Notwithstanding newspaper accounts 
of the unexpected attack upon railroad 
bankers made by Jesse H. Jones, Chair- 
man of the Reconstruction Finance Cor- 
poration, the general tenor of the ad- 
dress he delivered November 12 was that 
of cordiality towards bankers and appre- 
ciation for their cooperation. In his con- 
cluding remarks he said, “I think you are 
a swell lot of guys. Some of you are 
afraid of your shadows, and wouldn’t 
lend more than ten dollars on a twenty 
dollar bill. Some of you are worried 
about where we are going. I don’t know 
what’s ahead of us, but I know what’s 
behind us. I know whatever is ahead of 
us that there is meat in the smoke house 
and flour in the barrel and that whatever 
it is, we can lick it.” 

His references to the future of rail- 
roads were in the main pessimistic. “One 
of our troubles,” he said, “is, we have 
not made proper provision for amortiz- 
ing the investment in our railroads. 
When they were earning well, we were 
entirely too willing to believe that these 
earnings would go on forever, and pro- 
ceeded to so value them, and to deal in 
their securities accordingly. Good ac- 


counting prompts liberal depreciation 
charges against all plant investments. 
Railroads should be no exception. * * * 

“If we admit that in the development 
of our country, most of the railroads that 
were built were useful, we must now ad- 
mit that with the advent of highway and 
air transportation; the constantly in- 
creasing use of the Panama Canal and 
inland waterways; with injustices in cer- 
tain water rates, we cannot support all 
railroad mileage. There should be con- 
solidations, and eliminations of unprofit- 
able mileage. Many duplications of serv- 
ice and competing schedules could be 
eliminated. * * * 

“I do not want to be too pessimistic 
about the future of our railroads, for it 
would not take a very great increase in 
revenues to put most of them in the black 
again. But much new capital will be re- 
quired to put them in condition to han- 
dle the increase. How to get this in- 
creased capital is a problem, in all 
probability a Government one. There- 
fore, the outlook for the investor in 
railroad securities is none too promis- 
ing.” 


Facilitating Mortgage Lending—Benson 


Philip A. Benson, President, Dime 
Savings Bank of Brooklyn, N. Y., de- 
scribed in detail the efforts of Brooklyn 
savings banks to cooperate in the mort- 
gage lending field by keeping each other 
informed through a central bureau of 
actual experiences. Numbers are used in 
place of the names of banks, he said, in 
order that the data may be kept con- 
fidential. This central bureau, he said, 
has answered a great need and has 
brought to light the causes of many of 
the difficulties of the past. 

“My conclusion to all these efforts,” 
Mr. Benson said, “is that we have come 
to a realization that we must be in- 
formed as to the results of our past 
mortgage lending practices; that we 
must cooperate in order to avoid the 
continuation of bad practices; that we 
must be informed as to what each one 


is doing, and that we must unite in order 
to reduce as far as possible the dangers 
inherent in taking real estate mortgages 
as security in lending our funds. In the 
past, I think we have been over-opti- 
mistic in making our appraisals. I do 
not think we were as fully informed as 
we might have been of the facts affect- 
ing land values. I am quite sure we failed 
to see the importance of the extinguish- 
ment of debt.” 

Mr. Benson asserted that the mort- 
gage lending business is essential to the 
growth and development of all our 
American cities. “This business,” he 
said, “must remain in private hands. It 
is not a function of the Government. 
Proper methods can but lead to better 
buildings, sounder growth and develop- 
ment and a greater degree of true pros- 
perity for all our people.” 
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Reform of Supervisory Methods—Wells 


Herman B. Wells, secretary of the 
Commission for Financial Institutions, 
State of Indiana, stated that recent re- 
forms in the supervisory machinery of 
our banking system were long overdue. 
“In my opinion the new system which we 
have devised can, with minor modifica- 
tions, be conducive to great. good, help- 
ing to bring financial and economic sta- 
bility and prosperity. On the other hand, 
I am just as firmly of the opinion that 
the new supervision has as great poten- 
tialities for evil as for good. Unless this 
great supervisory colossus, containing as 
it does provision for the insurance of de- 
posits, is administered calmly and wise- 
ly, it can bring in its wake such chaos 
that not only will our commercial bank- 
ing structure be scuttled, but also the 
very foundations of capitalism will be 
shaken.” 

Mr. Wells suggests that the provision 


in the Banking Act of 1935 requiring 
that all banks to be members of the Fed- 
eral Reserve System must qualify for 
the Federal Deposit Insurance Corpora- 
tion should be eliminated. “Federal Re- 
serve membership,” he says, “should be 
a privilege and not a compulsory duty. 
In this spirit the system was founded, 
and this philosophy dominated the origi- 
nal drafting of the act. If all banks are 
to be insured and all are to be members 
of the Federal Reserve System, they will 
be of equal quality in the eyes of the 
public. Much of the incentive for excel- 
lence and conservation of policy will be 
removed, placing an even greater strain 
upon supervisory machinery. Already it 
is recognized that the system will have 
to change its requirements in order to 
admit all banks, and I believe lowering of 
standards in order to include everybody 
will be a dangerous , recedent.” 


Extension of Regional Banking Conferences—Fleming 


Expansion of American Bankers Asso- 
ciation activities through a series of re- 
gional conferences on banking problems 
was announced by Robert V. Fleming, 
President, Riggs National Bank, Wash- 
ington, D. C., in assuming the presidency 
of the Association. 

The conferences, he said, will be strict- 
ly business sessions designed to acquaint 
bankers with the broad 
principles “under which we 
cannowoperate.” Mr. Flem- 
ing said also that his ad- 
ministration will undertake 
to promote public relations, 
“which I consider essential 
in order that the banks of 
the country may function 
to the fullest extent. 

“T believe,” he said, “we 
should frankly explain 
these functions to the pub- 
lic, acquaint them with the 
laws under which we oper- 
ate and emphasize the vital 
part which banks play in 


ROBERT V. FLEMING 


the economic life of the nation. There- 
fore, in order that there may be the full- 
est cooperation and understanding be- 
tween the banks and the people of the 
country, it will also be one of our objec- 
tives to take the mystery out of banking 
wherever it exists in the public mind.” 

Mr. Fleming declared the association 
has cooperated wherever it might do so 
in measures for national 
recovery and that he feels 
constructive work for the 
future can best be accom- 
plished by establishment of 
these regional conferences. 
“In order that our Associa- 
tion may be of the greatest 
possible usefulness,” he 
said, “it will be one of the 
objectives of my adminis- 
tration to take to our mem- 
bership the broad services 
made available through 
our highly organized com- 
mittees and _ well-trained 
staff.” 
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Government Competition and Private Initiative 


An appeal to the Federal Administra- 
tion to commence curtailment of its 
money lending activities was made by 
James C. Bolton, Vice-President, Rapides 
Bank & Trust Company, Alexandria, La., 
in his address as retiring president of 
the State Bank Division. Mr. Bolton as- 
serted the banks are continuing to be 
faced with government competition 
through the Postal Savings System for 
deposits, but declared “competition for 
loans is more serious at the moment than 
competition for deposits, although the 
banks must have both to prosper. In this 
field we are seriously handicapped by the 
competition of many Governmental 
agencies, most of which were organized 
as emergency measures.” * * * 

“We must continue the campaign to 
improve bank supervision. We must con- 
tinue to guard jealously the rights of 
state banks. Finally, the State Bank Divi- 
sion must help and encourage its mem- 
bers to run strong, sound banks, banks 
in which the interests of the depositor 
are always paramount, where no undue 
risks are taken with the depositors’ 
funds, and where all reasonable demands 
for the return of such deposited funds 
can be met at any time.” 


C. J. Lord, Vice President, National 
Bank of Commerce of Seattle, in his ad- 
dress as retiring president of the Na- 
tional Bank Division, asserted that “the 
key to complete recovery is encourage- 
ment to private enterprise which, after 
all, is the acknowledged foundation of 
our country’s greatness.” 

Declaring that “over all there still 
hangs a pall of hesitation” Mr. Lord said, 
“There is quite a general agreement that 
we are in the extraordinary position of 
knowing what this retarding force is, but 
yet being unable to uproot it. This wav- 
ering and uncertain trend, and the ab- 
sence of greater force in the upward 
movement, undoubtedly is the result of 
lack of full confidence in the future. 
There is a pronounced fear of further 
exercise of Federal control over private 
business, and a wholesome apprehension 
over the effects of reckless extravagance 
in the expenditure of public funds. “This 
fear,” he said is intensified by the ad- 
dition of heavier taxes levied in the last 
session of Congress, “raises still higher 
the barrier to a normal business volume, 
and retards proportionately the progress 
of the forward movement.” 


Distinguishing Savings and Demand Deposits—Caldwell 


T. J. Caldwell, Vice President, Union 
National Bank, Houston, Texas, in his 
address as retiring president of the Sav- 
ings Division, called attention to the 
failure of our banking system to dis- 
tinguish the different kinds of deposits 
and “to permit such deposits to perform 
the functions to which they are adapted. 

“Commercial deposits are credits 
growing out of the activities of business, 
and should be used exclusively in furnish- 
ing the short term bank credit necessary 
to the production and distribution of 
goods and services. On the other hand, 
savings deposits are investment funds 
growing out of the excess of income over 
expenditures on the part of the people. 
Their proper function is to meet the 
capital needs of the community. They 
can be safely invested in much longer 


term and slower assets than can com- 
mercial deposits, and they are entitled to 
a much higher return. 

“The talent and the equipment neces- 
sary to the proper handling and invest- 
ing of saving funds is entirely different 
from those needed in the handling of 
commercial: deposits. The effort to de- 
fine a “thrift account” under the Bank- 
ing Act of 1933 has proven a total fail- 
ure, and the new banking legislation 
designed to encourage the commercial 
banker to go even farther than hereto- 
fore into the field of investment banking 
only promises more confusion and 
greater losses. In the minds of many the 
only solution to the whole problem is the 
complete institutional separation of sav- 
ings banking and commercial banking.” 
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TRADITIONALLY 
A BANKERS’ BANK 


THe Cuase NaTIONAL Bank is traditionally 


a bankers’ bank. 


From inception, one of its guiding policies has 
been the development of correspondent bank- 
ing relations. For years it has served thousands 


of the country’s leading banks. 


The Chase is outstanding because of 

—the efficient way in which it handles the 
routine daily transactions of its corre- 
spondents. 

—the friendly cooperative spirit of its official 
staff and its knowledge of credit, business and 
financial conditions in every section of the 
country. 

—its value in many matters where its size, 
prestige and connections are important to 


correspondents. 


THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 





Corporate Fiduciaries Associations 


New Trust Business and Relations With Bar Discussed 
at First Ohio Trust Conference 


HE first state-wide fiduciary confer- 

ence to be held by the Ohio Bankers 
Association took place in Columbus, Oc- 
tober 24, 1935. It was a one day closed 
meeting of an informal type. The sub- 
jects discussed had been selected from a 
tabulation of replies to a questionnaire 
sent to members by David M. Auch, sec- 
retary of the association. The following 
subjects, together with names of the dis- 
cussion leaders follow: 

The New Probate Law—William 
Coughlen, trust officer, First National 
Bank, Cincinnati. 

The New Federal Revenue Act—M. R. 
Dickey, tax consultant, Cleveland Trust 
Co., Cleveland. 

Mechanics and Control of Investments 
—A. C. Knight, trust officer, Central 
United National Bank, Cleveland. 

Fee Schedules—W. A. Stark, vice pres- 
ident, Fifth Third Union Trust Co., Cin- 
cinnati. 

New Trust Business and Relations 
With the Bar—W. J. O’Neill, vice pres- 
ident and trust officer, National City 
Bank, Cleveland. 


Trust Business and Relations With the Bar 


While Mr. O’Neill did not possess a 
textual copy or record of his remarks, 
he has outlined the main points of his 
discussion as follows: 

The general subject of the address was 
“New Trust Business and Relations With 
The Bar.” According to the instructions 
of the Chairman of the meeting, it was 
desired that special consideration should 
be given to the effect on new business 
of arrangements by the Cleveland Banks 
having trust departments with the Bar 
Associations. 

Time did not permit a discussion of 
the history of the negotiations and the 


case law concerning the relations of the 
Banks and the Bar. It was indicated that 
whatever may have been the practice 
in the past, banks and trust men have 
long since recognized the unwisdom and 
the impropriety of providing legal serv- 
ices to customers through bank legal de- 
partments. They had, however, in many 
places, clung to the idea that they should 
be allowed to (1) draft wills and trust 
agreements under which they were to 
assume duties; (2) express opinions on 
legal questions in connection therewith; 
(3) appear in court through their own 
office counsel, not only on applications 
for appointment and routine matters but 
also on proceedings for instructions, in- 
terpretations, etc., and to charge for such 
services. It was indicated that most trust 
men now recognize that the legislatures 
have no power to permit such activities 
and that the courts exercising their pow- 
ers to regulate the practice of law will 
not permit them. 

Attention was called to the decision 
of the Supreme Court of Missouri in 
what was regarded as a test case—The 
State of Missouri vs. The Mercantile- 
Commerce Bank & Trust Company, in 
which it was decided that the bank could 
not draw or counsel or advise concern- 
ing wills or even bilateral contracts cre- 
ating living trusts or life insurance 


trusts. 

[Editor’s Note: A friendly action to determine 
whether the drawing of wills and trust agreements by 
corporate fiduciaries constituted unlawful practice of 
law. Decided July 10, 1934. Reported, Trust Com- 
panies, July, 1934.] 


Attention was called also to the de- 
cision of the Supreme Court of Ohio, in 
the so-called Title Company cases, the 
decision being, among other things, to 
the effect that the Supreme Court, and 
not the Legislature, controlled the prac- 
tice of law. 
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Attention was also called to an ad- 
visory opinion of the Judicial Court of 
Massachusetts given to the Senate of 
that Commonwealth to the effect that 
while the Legislature may assist the 
Court by prohibiting corporations from 
practicing law, it cannot permit them in 
any degree to practice law, and that it 
is the Court which determines what is 
the practice of law. 

There was no attempt to discuss many 
other cases bearing on the subject, but 
it was indicated that with such a back- 
ground of case law, as well as opinion 
on the part of the Bar, the Banks of 
Cleveland felt that it was reasonable and 
wise to agree on a new statement of 
fair practice of the banks and trust com- 
panies in relation to the practice of law, 
which was formulated in September of 
1934. 

It goes beyond the so-called code of 
ethical conduct governing relations be- 
tween the Cleveland Banks and members 
of the Bar which the Banks adopted and 
the Executive Committee of the Cleve- 
land Bar Association approved early in 
1930, and beyond the terms of the so- 
called Dworken Decree entered in Decem- 
ber, 1931, and agreed to then or subse- 
quently by all the Cleveland banks now 
operating Trust Departments. These 
three statements were not read textually 
but there was a discussion of some of 
their outstanding features. 

Attention was called to the fact that 
the last statement of principles did not 
cover escrows, that matter having been 
kept in abeyance pending the decision 
of the Title Company case. It was noted 
that since that decision Committees of 
the local Bar Association and the Banks 
have conferred but have not yet reached 
an agreement. It was noted that both 
sides have recognized that the restric- 
tions on the title company and the re- 
sulting change over title guaranty pol- 
icies have resulted in substantial in- 
creases in the cost of transferring or 
borrowing on real estate, and attempts 
are being made to work out an arrange- 
ment for escrows which will add as little 
more as possible to the cost, but that 
the Bar Association representatives have 
made it clear that they will not com- 


511 


promise on the objection to the practice 
of law by banks, title companies and 
others in connection with real estate 
escrows. 

Attention was also called to the fact 
that while the Bar Committee recog- 
nized the right of the Banks to write 
escrow instructions which do no more 
than provide for the deposit of docu- 
ments and funds to be dealt with in 
accordance with a complete contract be- 
tween the parties, not prepared by the 
Bank, they deny the right of the bank 
to interpret or amplify or amend the con- 
tract or to state in the form of escrow 
instructions or escrow receipt the provi- 
sions which would normally be incor- 
porated in a contract between the buyer 
and the seller or be a substitution under 
the statute cf frauds for other evidence 
as to the terms of an agreement between * 
the buyer and the seller. 

Great significance was attached to the 
fact that at a recent meeting of the 
Bank and Bar representatives, represen- 
tatives of both of the Bar Associations 
stated that there was nothing to discuss 
except escrows—that while there had 
been some complaints on other matters 
the complants had failed to support their 
charges and there were no pending com- 
plaints except in relation to escrows. 
This was taken to indicate the good faith 
of the Banks and the satisfaction of the 
Bar. It was stated that there had been 
very little heard of lack of cooperation 
by the Bar, and that there seemed to 
be a growing appreciation by the law- 
yers of the problems and capabilities of 
the trust departments. As to the effect 
of the bar code on new business, it was 
recognized that no one could speak with 
certainty, that possibly some valuable 
trust business, especially on executor- 
ships, had been lost, but that on the 
whole it would seem that the amount in- 
volved was not large. 

It was considered to be of special sig- 
nificance that notwithstanding all the 
criticism of bank and trust companies 
which had prevailed for the past two 
years, the trust company idea persists 
and clients, and lawyers too, recognize 
the special qualifications of well organ- 
ized trust departments to handle trust 
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business. The real parties in interest 
know how they are best served and in 
the final analysis their wishes will con- 
trol. The banks’ job is to deserve their 
confidence, and as an indication of the 
confidence which does exist, attention 
was called to the fact that in the past 
two years, while there has been very 
little new trust business in the ordinary 
sense, according to reports received from 
leading trust men, there was, in Cleve- 
land, a large amount of new trust busi- 
ness in the sense that people who could 
have terminated trusts in the closed 
banks elected to continue them and that 
even where the trust could not be ter- 
minated the parties beneficially inter- 
ested had great weight in determining 
who should be appointed new trustees. 
It was stated that by far the greater 
part of the desirable trust business of 
the two closed banks in Cleveland went 
to the three open banks having trust 
departments. This seemed to indicate 
that, notwithstanding all the criticism 
and suspicion which surrounded the 
banks, trust clients had not lost their 
confidence in trust officers and in cor- 
porate trusteeship. It was recognized 
that it is distinctly up to the bank and 
trust men to show that they merit that 
confidence. 


Open Forum Discussion to Be 
Continued by Minnesota 
Association 


H. Wm. Blake, vice-president and trust 
officer, Empire National Bank and Trust 
Co., St. Paul and president, Corporate 
Fiduciaries Association of Minnesota 
reports regarding the plans for their 
meetings: 

The next regular meeting of the Asso- 
ciation has been arranged for December 
5, 1935, and as the speaker for this meet- 
ing we have obtained Mr. Harold L. 
Henderson, Executive Director of the 
Minnesota Institute of Governmental Re- 
search. Mr. Henderson and his staff have 
made an exhaustive study of the tax 
problem, with particular regard to our 
local situation, and is to discuss that 
subject. 
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For later meetings we propose to con- 
tinue a recently inaugurated plan for the 
open forum discussion of various phases 
of trust work of interest to members of 
the Association. These round table dis- 
cussions are led by those representatives 
of our trust institutions who are spe- 
cializing in the subjects covered. This 
plan has been tried in the past, and 
younger men in the various organizations 
have been given an opportunity to study 
subjects selected by our Executive Com- 
mittee, and to lead discussions on such 
subjects. The plan has worked out suc- 
cessfully in the past, and has been well 
received. 

The standing committees of the Asso- 
ciation who are to act for the ensuing 
year, have been appointed, and a complete 
list of these committees follows: 

Executive Committee: Chairman— 
Russell Collins, investment officer, First 
Trust Company, Saint Paul. 

Charles R. Miller, assistant secretary, 
First National Bank and Trust Company, 
Minneapolis. 

Louis S. Headley, vice-president, First 
Trust Company, Saint Paul. 

Clarence E. Drake, assistant vice- 
president and trust officer, Northwestern 
National Bank and Trust Company, 
Minneapolis. 

Legislative Committee: Chairman— 
W. J. Stephenson, vice-president and 
trust officer, First National Bank and 
Trust Company, Minneapolis. 

C. V. Smith, vice-president and trust 
officer, Northwestern National Bank and 
Trust Company, Minneapolis. 

Louis S. Headley, vice-president, First 
Trust Company, Saint Paul. 

Authorized Securities Committee: 
Chairman—Henry V. Bruchholz, secre- 
tary, First National Bank and Trust 
Company, Minneapolis. 

James Stevenson, First Trust Com- 
pany, Saint Paul. 

J. Burns Allen, assistant secretary, 
Northwestern National Bank and Trust 
Company, Minneapolis. 

Fee Committee: Chairman—Walter 
Kunze, trust officer, First National Bank, 
Saint Paul. 

C. A. Maley, assistant cashier, Ameri- 
can National Bank, Saint Paul. 





TRUST COMPANIES 


E. E. Shepard, vice-president and trust 
officer, First National Bank, Winona. 

E. D. Stowe, Northwestern National 
Bank and Trust Company, Minneapolis. 

Arthur Miller, secretary, and assistant 
trust officer, Northern National Bank, 
Duluth. 

Lewis Wallace, assistant secretary, 
First National Bank and Trust Company, 
Minneapolis. 


Kansas City December Meeting 

W. O. Thomas, president, Kansas City 
Fiduciaries of Kansas City, Missouri, 
advises that they are arranging for a 
dinner on December 17, at which Mr. 
M. P. Callaway, vice-president of the 
Guaranty Trust Company, New York 
City, and newly elected president of the 
Trust Division, American Bankers Asso- 
ciation, will be the speaker. His subject 
has not yet been announced. 


Conservative Policy of Security 
- Purchase 


The advantages of a systematic policy 
of purchasing securities was emphasized 
by William H. Biggs,- Assistant Vice- 
President, Bank of New York and Trust 
Company, at the Clearing House Round 
Table Conference, A. B.A. Convention. 

“Bonds are bought too often merely 
because the salesman happens to come in 
to sell them rather than because they fit 
into a well conceived plan of investment,” 
Mr. Biggs said. “In this connection there 
would seem to be little incentive for the 
small bank to buy new issues except 
under unusual conditions of attractive- 
ness, and it is better to wait until they 
become more seasoned, and have estab- 
lished their level in the market. To the 
buyer of bonds in big blocks, like the life 
insurance companies and large banks, a 
new issue is an excellent way of obtain- 
ing a block which it might not be possible 
to acquire otherwise, but the average 
small bank has no necessity for buying 
in big blocks, and the advantage of being 
able to consider a bond issue minus the 
Sales ‘ballyhoo’ is very large.” 

Mr. Biggs asserted it is possible to 
diversify too much because of the diffi- 
culty of watching all issues. “There is 
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one phase in the diversity situation which 
I think is most important,” he added. “It 
seems to me that a bond account should 
be considered as a way of obtaining di- 
versity not possible through loans, and 
obviously as such should be invested as 
far as possible so that it will not be af- 
fected by local conditions which may af- 
fect loans. In other words, as a general 
principle, loans should be local and in- 
vestments should not be.” 


Postal Savings and Report Standardization 
Resolutions 


Recommendation that Congress be 
urged to pass legislation at its next ses- 
sion for discontinuance of the Postal 
Savings System was contained in the re- 
port of the Committee on Federal Legis- 
lation of the State Bank Div., A. B. A. 
The report was signed by C. J. Kirsch-. 
ner, Markle Banking and Trust Company, 
Hazelton, Pa., as chairman. The report 
also suggested consideration of a policy 
under which Federal banking laws would 
automatically become subject to consid- 
eration for possible revision at stated in- 
tervals, “rather than a piecemeal pro- 
cedure.” A further recommendation dealt 
with proposed standardization of the re- 
port forms used by various bank super- 
vising authorities. “This movement,” 
says the report, “was inaugurated by the 
Federal Deposit Insurance Corporation. 
The aim is so to standardize the forms 
as to eliminate duplication of work by 
state banking departments, the examin- 
ers of the Federal Deposit Insurance 
Corporation, National Bank examiners 
and Federal Reserve examiners.” 


Need for Personnel Education 

A trust officer recently directed his 
substitute secretary to take a letter ad- 
dressed to Surrogates’ Court. He was 
somewhat surprised when, a few minutes 
later, the letter was placed on his desk 
for signature, addressed “Sarah Gates 
Court.” 

It might be too discriminating to for- 
get the sympathetic young stenographer 
who, with tears in her eyes, took down 
in a memorandum, “Tess Tator died on 
November 4th.” 











Developing Trust New Business 





Depositary Under Order of 


Court 
With Our Compliments to Practicing 
Attorneys: 
An individual executor, administrator, 


guardian or other fiduciary, required by law 
to provide security for the faithful perform- 
ance of his duties, may lighten his burden 
and lessen expense to the estate by deposit- 
ing the personal assets of the estate with 
Bank of America National Trust & Savings 
Association as Depositary under Court 
Order. 

Personal assets deposited with the Bank as 
Depositary, under Section 93 of the Bank 
Act, are held by the Trust Department and 
safeguarded with special protection because 
of provisions of the law respecting trust 
deposits. 

Section 93, Bank Act, reads as follows: 


“Any court having jurisdiction of any estate in 
process of administration, or any other proceeding, 
may, on application of any person interested therein, 
or the person who has been selected by said court, or 
a judge thereof as executor, administrator, guardian, 
assignee, receiver, depositary or trustee, after such 
notice to the parties in interest as the court shall di- 
rect, or without notice if all parties in interest consent 
thereto, and a hearing on such application, order any 
executor, administrator, guardian, assignee, receiver, 
depositary or trustee so selected or appointed whether 
such person has duly qualified or not to deposit with 
any such trust company, for safekeeping, such portion 
or all of the personal assets of said estate as the court 
shall deem proper, and upon such deposit being made, 
the court shall by an order of record reduce the bond 
to be given or theretofore given by such officer or 
trustee, so as to cover only the estate remaining in the 
hands of said officer or trustee; and the property so 
deposited shall thereupon be held by such trust com- 
pany, under the order and direction of said court.” 


Bank’s Schedule of Fees 


Holding personal assets—with no duty as 
to income: 


Rate per Annum 
1.50 per thousand 
1.20 per thousand 
1.00 per thousand 
.60 per thousand 
.30 per thousand 


Value of Assets 
1,000 to rer 
50,000 to eae 
200,000 to 
500,000 to 1,500,000............ 
GN Go ok oh 66 h0 cectiesis 
Minimum fee $25.00 


Example of fee calculation: 
Stocks and bonds deposited..............++-- $100,000 


I ee cece dae edewscaue $ 75.00 
errr Tree 60.00 
a ra $135.00 


When the Bank as Depositary is directed 
to receive and account for interest, dividends 
or other income, an additional fee of 2 per 
cent. of the income collected is charged. 


Additional Protection 


Bank of America has on deposit with the 
State Treasurer the maximum of approved 
securities required by law to secure the 
faithful performance of its duties. In addi- 
tion, all funds held by the Trust Department 
awaiting investment or distribution, are 
specifically secured by collateral consisting 
of United States Government Bonds and 
other approved securities in compliance with 
the requirements of the Federal Reserve 
Board and the Bank Act of the State of 
California. 


Other Advantages 


Special services of the Bank as Depositary, 
therefore, include the collection of interest, 
dividends or other income and the prepara- 
tion of itemized statements of receipts and 
disbursements thereby facilitating the filing 
of accounts required by law. 


From folder issued by Bank of America National 
Trust and Savings Association, San Francisco. 


Why Wait Until 1936? 


Possibly you opened the year 1935 with a 
New Year’s Resolution to “put your house in 
order,” which would include:—the making of 
a Will; the purchase of additional life insur- 
ance; and the other steps necessary to give 
your family the protection to which they are 
entitled. 

Time brings changes to us all, but it waits 
for no man. The year is fast drawing to a 
close. Next January you will be busy, prob- 
ably more so than a year ago. Other prob- 
lems will arise requiring more of your time. 
Unless you are very-careful another year 
will be gone and your Will still exists only in 
your imagination—an unfinished product. 

Do Not Delay—let one of our Trust Offi- 
cers talk with you NOW—he can show you 
the many advantages that will come from 
the keeping of your New Year’s Resolution. 


Trust Company of Georgia, Atlanta, in news- 
paper advertisement. 


514 








TRUST COMPANIES 


These Men and Women Chose a Trust 
Institution to Administer Their Estates 


Below appears a partial list of some of the nationally prom- 


inent men and women whose wills have been filed within 


the past few months and who have appointed a bank 


or trust company to act as executor or trustee, or both. 


EARLE P. CHARLETON 
Vice Presdent of the FW Woolworth & Co 


ATTORNEYS 


JOHN GUYTON BOSTON a 
Member of the low firm of Cadwallader, CHARLES MARTIN CLARK 
Wickersham and Taft of New York of 

GEORGE T. BROKAW 
Lawyer, New York, NY. WHITEFORD RUSSELL COLE 

Former Prendent of Lowmile @ Nashville Ravi 

CHARLES F. CURLEY road Co 

Former Present of Delaware Bar Association 

THOMAS G. CRANWELL 
Former Chawman of the Board. Con mental Can 
Company 


CORNELIUS F. DRISCOLL 
Lawyer, Springheld, Massachusetts 


WILLIAM D. FOULKE 
Lawyer and Ex-Prendent National Cat Service 
Reform League, Richmond, Ind 


ALFRED I. du PONT 
Former Vice President and Director I. E du Pont 
de Nemours & Co 


FORMER JUDGE ROBERT STEPHEN JOHN JOY EDSON 
JOHNSTONE Washington, D C Treasurer, Natwonal Geographic 
New York vet 


COL. SIR ALBERT E. GOODERHAM 
Canadian disiller Director and officer of 
Gooderham & Worts 


JUDGE JOHN BARTON PAYNE 
A Red Cross offexal apd Extaw partner 


DANIEL S. REMSEN 
New York attorney and nationally known wrer 
rast 


ney 
of legal text books on wills and « 


BOWMAN GRAY 
Charman of the Board of RJ Reynolds Tobacco 
Company 


FREDERIC 


bormer 


ALFRED E. HAMMER 
New Haven, Conn. Ex-Prendent of Mallesble 
Iron & Facing Co 


A. WINTER 


T. P. LOBLAW 

BUSINESS MEN Chai Store founder, Toronto, Canada 
CHARLES B. AMES 

Chamrman of the Board, The Texas Corporaion. 


IVY L. LEE 
Public Relations Counsel cn John D. Rockefelter 


GEN. W. W. ATTERBURY 
Prenden:, Penasylransa Rastroad Co 


EDWARD MORTON McILVAIN 
Former President of Bethichem Steet Company. 


CHARLES A. MALLORY 


Charrman of the Board. Mallory Hat Company, 
Danhury, Conn 


GEORGE D. PRATT 
Standard Onl Company 


BENJAMIN S. READ 
Presudenc of the Southern Bell Telephone & Tele. 
raph Co. 


COLONEL HENRY H. ROGERS 
New York Capualix and som of lace HH. Rogers 
of the Standard Oul Co 


WOMEN 
MRS. FRED G. BONFILS 


Widow of Publisher of the Dermer Post 


MRS. ELIZABETH MORROW 

MORGAN 

Suter of Mrs Charles A. Lindbergh 
MRS. JAMES A PATTEN 
Widow of Chicago “Wheat King 


MRS. FLORENCE GIBB PRATT 
Wife of Herbert 1 Pratt, former Prendent of 
Standard Out Company of New York and Chaw 
man of the Bowrd of Socony Vacuum Corporat ion 


MRS. MARY HARRIMAN RUMSEY 
Chaerman N. RA. Consumers Advisory Board 
Founder of Junwr League, daughter of EH. 


MRS.GRAHAM FAIR VANDERBILT 


New York. Daughter of James Fas of 49 fame. 


ENGINEERS 
HARRY DeBERKELEY PARSONS 
Comsalting Engineer for varsous undustr asl puhler 


saduy and paper corporations 


CALVIN A. RICE 


These nationally prominent men and 
women recognized that it's safer to 
name a trust company as executor 
and trustee. St. Louisans too, appre- 
ciate the safety and economy of 
having trust companies administer 
their estates. This.is proven by Pro- 
bate Court records which show that 
St. Louis banks and trust companies 
administer estates having a total ag- 
gregate value averaging $22,980,997 


per year. 


It’s safer to name a trust company as your executor and trustee 


St. Louis Union Trust Company 


TRUST SERVICE EXCLUSIVELY 








Famous Men and Women Choose Corporate 
Fiduciaries 


Perhaps one of the most effective, be- 
cause impartial and yet authoritative, 
recommendations of corporate fiduciaries 
is their appointment by people of na- 
tional prominence or of local eminence. 

The St. Louis Union Trust Company, 
in the newspaper advertisement repro- 
duced above, combines the appeal of oc- 
cupational interest with data taken from 
probate court records, as published in 
TRUST Companies as a regular feature. 

Another adaptation of this material 
for newspaper use is the advertisement 
series by the First National Bank and 
Trust Company of Tulsa, Oklahoma, re- 
production of one of which appeared in 
these columns last month. Brief bio- 
graphical sketches of the testators and 
names of the institutions appointed were 
listed. 


The St. Louis Union Trust Company 
has omitted the latter but has classified 
the testators by profession and concluded 
with data on volume of estates probated 
locally, under corporate administration. 


Will of a Mayflower Pilgrim 


Peregrine White was the first child born 
of white parents in New England. His birth 
took place aboard the Mayflower in the har- 
bor of Plymouth, Massachusetts—or Plim- 
outh, as they called it—in November of 
1620. 

He was aptly named from the Latin 
peregrinus, meaning pilgrim. In spite of In- 
dians and the other hazards of the early 
settlers he lived for eighty-four years, and 
shortly before his death in 1704 he had pre- 
pared the last will which appears on the 
following pages. 

The form of wills has not altered greatly 
in 225 years. With a few changes in the 
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quaint language, spelling and punctuation 
the will of this Mayflower pilgrim might 
have been written yesterday. 


The Last Will of Peregrine White 


The fourteenth day of July Anno Domini one thou- 
sand seven hundred & four I Peregrine White of 
Marshfield in the County of Plimouth in New England 
Being aged & under many weaknesses & bodily In- 
firmities but of sound disposing mind & memory 
Praises be Rendered to Almighty God therefore yet 
in dayly Expectation of my Great Change do therefore 
hereby make & declare this my last will & testament 
hereby Revoking & making null any former will or 
wills by me heretofore made & declare this to be my 
last will and Testament & no other. 

Imprimis I Humbly Commit my soule to Almighty 
God that gave it & my body to decent Burial when it 
shall please him to take me hence And Touching my 
worldly Estate which it hath pleased the Lord to Bless 
me with my will & meaning is that the same shall be 
Imployed & disposed as followeth that is to say after 
my Just debts & funerall Expenses are paid & Dis- 
charged by my Executors hereafter named the same 
shall be Imployed as herein is Expressed Item I Give 
& bequeath to Sarah my welbeloved wife all my goods 
& chattels (not otherways disposed of by this my will 
the same to be for her support & comfort for & during 
the term of her Naturall life Item I haveing already 
by deed under my hand & Seale Dated the 19th Day 
of August 1674 Given & confirmed to my eldest son 
Daniel White my Tenement or homestead with other 
my land & Rights of Land in the Township of Marsh- 
field with the exceptions & Reservations therein men- 
tioned all which lands & premises I hereby further 
confirm unto him according to the true meaning of 
the sd Deed And I do hereby further Give & bequeath 
to my sd son Daniel my great table & fourms my 
Joyn worke bedstead and cupboard also I Give unto 
my said son Daniel the one moiety or half of my lands 
& right of land in the Township of Middleborough 
always provided that in Consideration thereof he the 
sd Daniel keep for the use of my sd wife both sumer 
& winter one Cow during the life of my said wife 
Item I haveing Enjoined the sd Daniel to pay unto my 
Daughters Sarah & Mercy each of them the sum of 
Ten pounds as in the above recited Deed is Mentioned 
It is my will that what is behind & unpaid by him be 
duly paid to them out of his estate according to the 
meaning of the said Deed Item I give & bequeath the 
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other Moiety or half my land & Rights of land in the 
Township of Middleborough to my two sons Jonathan 
and Peregrine to be equally parted between them I 
further give to my said son Jonathan my Rapier & 
to his eldest son I give my gun Item It is my will that 
all my sd goods & chattels that shall be Remaining 
at my wife her Decease be equally parted between my 
four Children namely Jonathan Peregrine Sarah & 
Mercy. And further it is my Will that Sarah my wife 
enjoy that part of the Dwelling house that I now live 
in & enjoy And I hereby give her the one third of the 
Rents & profits of the lands contained in the above 
Recited Deed to hold to her during the term of her 
Naturall life. And lastly I hereby nominate & appoint 
my sd wife and my sd Eldest son Daniel Joynt Execu- 
tors of this my last Will & Testament & do Request 
my good friends & Neighbors Samuel Sprague senior 
& John Dogett to be overseers thereof & be helpfull 
in the advising my wife to such Methods as may con- 
duce to her Comfortable subsistance while she lives in 
Testimony whereof & in Confirmation of the 

I the sd Peregrine White have hereunto set my hand 
& Seal on the day and year above written Item 
before sealing I give to each of my said daughters one 
painted chair & a cushion. 

Signed Sealed & Declared 


in the presents of us (P W) 
Samuel Sprague The Mark of Peregrine White 
Thomas Dogget (seal) 


Mary M. Joyce 
her marke 


The complex problems of modern civiliza- 
tion, pyramiding laws and taxes, came too 
late to worry Peregrine White. While wills 
in themselves have changed but little, their 
administration today is as different as the 
thirty-three hour crossing of Lindbergh was 
unlike the sixty-three day crossing of the 
Mayflower. 

In 1704 the “wife and sd eldest son Daniel” 
were probably the most capable executors 
Peregrine White could find to distribute his 
estate, but that was long before the coming 
of the day and age which decreed that the 
safe executor is a Trust Company. 


Mercantile-Commerce Bank and Trust Company, 
St. Louis, in booklet. 





October Life Insurance Gains 


New life insurance production for 
October showed a gain of 4.9 per cent, 
in comparison with October of 1934. For 
the first ten months of this year, the 
total was 3.4 per cent greater than the 
amount for the corresponding period of 
last year. 

For October, the total new business of 
all classes written by the 42 companies 
was $728,438,000 against $694,718,000 
during October of 1934—an increase of 
4.9 per cent. New Ordinary insurance 
amounted to $463,112,000 against $442,- 
073,000—an increase of 4.8 per cent. In- 
dustrial insurance amounted to $233,- 
988,000 against $216,439,000—an _in- 





crease of 8.1 per cent. Group insurance 
was $31,338,000 against $36,206,000—a 
decrease of 13.4 per cent. 

For the first ten months, the total new 
business of these companies was $7,333,- 
782,000 this year against $7,090,099,000 
last year—an increase of 3.4 per cent. 
New Ordinary insurance amounted to 
$4,654,227,000 against $4,610,699,000— 
an increase of 9/10ths of 1 per cent. In- 
dustrial insurance amounted to $2,126,- 
000,000 against $2,081,893,000—an in- 
crease of 2.1 per cent. Group insurance 
amounted to $553,555,000 against $397,- 
507,000—an increase of 39.3 per cent. 











Wills Recently Probated 


Robert Sidney Smith 
Artist-Cartoonist 


Robert Sidney Smith, artist and creator 
of “The Gumps,” and one of America’s best- 
loved illustrators, named The Northern 
Trust Company of Chicago as executor of 
his will. 

Mr. Smith had just signed a three-year 
extension contract with the Chicago Trib- 
une for his well-known comic strip. On 
March 15, 1932, he signed the first million- 
dollar contract ever given to a comic-strip 
artist, for a period of ten years. He joined 
the Tribune art staff in 1911 after an ex- 
tensive newspaper career. Among other 
series that he originated were: “The Bunk 
of a Busy Brain,” “Self-Made Heroes” and 
“Light Occupations.” 


Dr. J. C. Bloodgood 
Surgeon 


Dr. Joseph Colt Bloodgood, internation- 
ally-known surgeon and a leader in the fight 
against cancer, who died recently at his 
home in Baltimore, named the Mercantile 
Trust Company of Baltimore, Md., as co- 
executor and contingent trustee should the 
doctor’s wife have predeceased him. 

Dr. Bloodgood was on the staff of Johns 
Hopkins University School of Medicine, 
head of the Hopkins Laboratory of Surgical 
Pathology and was on the staff of the Johns 
Hopkins Hospital and was chief surgeon at 
St. Agnes Hospital in Baltimore. 

An ardent foe of cancer, he believed in 
using publicity as a means of checking the 
dread disease, and devoted a great deal of 
his time to disseminating the latest knowl- 
edge to physicians over the country. 

In 1922 he was selected as one of ten, 
out of a possible 20,000, for the University 
of Wisconsin’s Hall of Fame, and was made 
a fellow of the American College of Sur- 
geons. In 1924 he was elected vice-president 
of the American Surgical Society, and in 
1929 was awarded the gold medal of the 
Radiological Society of North America. 


L. E. Mitchell 
Playwright and Poet 
The late Langdon Elwyn Mitchell, one of 
America’s best known playwrights, whose 
outstanding stage successes were “Becky 
Sharp” and “The New York Idea,” appoint- 
ed the Pennsylvania Company for Insur- 
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ance on Lives and Granting Annuities, 
Philadelphia, as co-executor under his will. 

Mr. Mitchell was an authority on Thack- 
eray yet pitied himself as a dramatic 
interpreter of Thackeray’s brilliant works. 
He also wrote the stage adaptation of “Van- 
ity Fair’ and “Pendennis.” 

In 1908 he was elected to the National 
Institute of Arts and Letters and in 1928 
collaborated in conducting a new course in 
dramatics at the University of Pennsyl- 
vania. 


Frank B. Anderson 
Financier 

Frank B. Anderson, chairman of the. 
board of the Bank of California, N. A., 
named that institution in his will as execu- 
tor and trustee of his estate. 

Mr. Anderson was a director in the Fire- 
man’s Fund Insurance Company, Califor- 
nia Gas and Electric Company, San Fran- 
cisco Gas and Electric Company and Pacific 
Gas and Electric Company. He also held 
directorates in the California Packing Cor- 
poration, and in numerous other utility 
companies. 


Percy R. Todd 
Railroad Executive 


The will of the late Percy R. Todd named 
the New England Trust Company of Bos- 
ton, Mass., as co-trustee of his estate. His 
two daughters receive the residue of the 
estate after a few cash bequests. 

Mr. Todd, president of the Bangor & 
Aroostook Railroad, was formerly first 
vice-president of the New Haven Railroad. 
He began his career as telegraph operator 
with the St. Lawrence & Ottawa Railroad 
and progressed steadily in his chosen field 
until he was made head of Bangor & 
Aroostook Lines. 


Major Gouverneur Cadwalader 
Engineer and Sportsman 


Major Gouverneur Cadwalader, retired 
engineer and sportsman, whose family has 
been prominent since Colonial days, named 
the Fidelity-Philadelphia Trust Company, 
Philadelphia, as executor of his will. 

Major Cadawalader was at one time 
associated with the engineering depart- 
ment of the Pennsylvania Railroad. He 
later joined the Cresson-Morris Company, 
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engineers, machinists and founders, and 
was their secretary and treasurer when the 
United States entered the World War. He 
joined the service, acting as a major in the 
Ordinance Corps. 

He belonged to numerous sports clubs 
and was at one time president of the Ken- 
nel Club of Philadelphia. 


Edward L. Marston 
Oil Financier and Industrialist 

The will of Edward Lewis Marston, 
founder of the investment banking firm of 
Blair & Company, predecessor of Banc- 
america-Blair Corporation, who played a 
leading role in the development of the 
American oil industry, named Bankers 
Trust Company of New York as co-executor 
and co-trustee of his estate. Mr. Marston 
helped organize the Texas and Pacific Coal 
and Oil Company, and was credited with 
developing several important Texas oil 
fields, the principal one being the Ranger 
field. In 1919 Mr. Marston served as a rep- 
resentative of the investment bankers on 
the National Industrial Conference Board. 
His philanthropies include a gift of $150,000 
for a modern language building and numer- 
ous scholarships to Brown University, of 
which he was a trustee. 


William T. Reed 
Tobacco Company President 


William T. Reed, president of Larus & 
Brother, Inc., and the Reed Tobacco Com- 
panies, created several trust funds by the 
terms of his will, naming the First and 
Merchants National Bank, Richmond, Vir- 
ginia, as his executor and trustee. 

Mr. Reed was a nationally known finan- 
cier and a leader in the tobacco industry. 
Under Governor Byrd of Virginia, he was 
named chairman of the committee for the 
reorganization of the State government, 
and under Governor Pollard headed the 
committee on State unemployment. 


W. S. Corby 
Industrialist and Inventor 


The will of the late William Stephen 
Corby, of Chevy Chase, Md., president of 
the Corby Compressed Yeast Company and 
co-founder of Corby Baking Company, nom- 
inated American Security & Trust Com- 
pany, Washington, D. C., as executor and 
trustee of his estate. 

Mr. Corby, with his two brothers, con- 
tributed to the modernization of the baking 
industry with a notable series of patents on 
processes and machinery. 
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He was a director of the American 


Security and Trust Company of Washing- 
ton, D. C., treasurer and chairman of the 
finance committee of American University, 
and a vice-president of Garfield Hospital. 


Edward J. King 
Real Estate Broker and Philanthropist 


Edward J. King, retired real estate 
broker, left $830,000 to Mt. Sinai Hospital. 
Twelve other charitable institutions received 
$33,000 and bequeathing to relatives and 
friends over $1,000,000. Mr. King is from 
an old and prominent New York family, his 
father having been in the fur business in 
the early 1800’s, and at that time owning a 
country home situated on the present site 
of B. Altman & Company. 

The City Bank Farmers Trust Company, 
New York, is named executor and trustee 
of Mr. King’s estate. 


“King Lear” Will 


In a will recently filed in San Diego, 
California, the decedent, described by news- 
papers as a “modern King Lear,” left an 
estate valued at several thousand dollars to 
his widow and $5.00 to each of his daugh- 
ters with his pardon for the worry they 
had caused him. 

One daughter was pardoned “for the 
many undutiful acts,” another received 
“pardon for sin in being led into bringing 
me unto my unfortunate condition,” and to 
another, now deceased, was granted “her 
mother’s Bible and hope that she will make 
good use of it and pardon for being made 
a tool for the ruin and degredation of her 
father.” 


A husband whose wealthy wife, with in- 
come of $12,000 from a trust fund, had 
been committed to an institution for mental 
disorders will not be forced to work for his 
livelihood. 

The Court Justice ruled “that as long as 
the wife was willing to support him in idle- 
ness,” the “committee” of her estate can do 
no less. 


A will written on a torn slip of brown 
wrapping paper was filed for probate re- 
cently at Winchester, Va. 

The estate was that of an aged negro 
and was estimated at $5,000, all of which 
was bequeathed to the son of his landlord. 
The will read, “I wil) all to Henry Baker.” 





Excerpts From Selected Articles 


The Time for Taking Deductions for Losses 
and Bad Debts for Income Tax Purposes 


University of Pennsylvania Law Review, Novem- 
ber, 1935. Pages 41-67. By ROBERT C. BROWN, 
Professor of Law, Indiana University. 


“The present article is concerned solely 
with the question of when deductions for 
losses and bad debts can be taken for the 
purpose of federal or other taxes based 
upon net income. No consideration is given 
to the allowable amount of such deductions, 
or as to whether or not particular sorts of 
items are deductible at all; except, indeed, 
in so far as such questions are necessarily 
involved in the problem of when they may 
be taken. Otherwise, it is assumed that the 
deduction can be taken sometime. 

The problem here presented is in large 
part correlative with the question of when 
income is realized for tax purposes. How- 
ever, the problem is not quite the same in 
all respects because of the more limited 
scope of such deductions. Nevertheless, the 
primary question as to both income and 
deductions is normally that of realization 
by the taxpayer. * * * 

“The government desires to get all in- 
come possible into high tax years and to 
assign the deductions to years when the 
rates are lower. The interest of the tax- 
payers is, of course, precisely opposite to 
this. Fairness to both the government and 
the taxpayers thus requires that the time 
element be determined accurately and 
fairly. 

Another reason for the great importance 
of this question of the time for the deduc- 
tion of losses and bad debts is the effect of 
the Statute of Limitations, which, as it af- 
fects both sides in income tax controversies, 
is relatively quite short. Here, too, there is 
possible unfairness to both sides; but on the 
whole the taxpayers are more likely to lose. 
Failure to take a deduction in what is later 
decided to be the proper period, either be- 
cause he did not then realize that it was 
presently deductible or perhaps because he 
did not know of it at all, is likely, through 
the running of the short statutory period, 
to deprive a taxpayer of all the benefit from 
this deduction item. * * * 

“In view of the difficulty of recognizing 
and sometimes of even knowing about such 
deductions—a_ difficulty which confronts 
nearly every taxpayer more or less fre- 
quently—it would appear that these deduc- 
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tions should be determined, at least in the 
first instance, upon a practical rather than 
a purely theoretical basis. The remark of 
Judge Learned Hand that ‘taxes, like other 
human affairs, must be determined without 
the gift of divination,’ should be given es- 
pecial weight under these circumstances. 
This theory assumes that the taxpayer 
should determine, in the first instance, the 
proper date for taking the deduction, and 
that he should not be reversed by the 
Bureau of Internal Revenue unless his de- 
cision was ‘not merely mistaken as it now 
appears (with the added advantage of hind- 
sight), but that it was clearly unreasonable 
and unfair at the time at which he was 
compelled to make his decision. As will 
presently appear, however, a considerable 
tendency has been directly the opposite. The 
position of the Bureau has generally been 
that such deductions—at least for losses— 
can and must be taken by the taxpayer ac- 
cording to what were the actual facts as 
now appearing, rather than on the basis of 
what he knew, or could reasonably have 
been expected to know, at the time. Even 
when it is yet a matter of real dispute, the 
Bureau apparently thinks that the taxpayer 
is bound to know not merely all the facts 
but what the Bureau itself will think the 
facts to mean. All this is more reminiscent 
of medieval metaphysics than of the prac- 
tical common sense which is reasonably to 
be expected of men engaged in the very 
practical activity of administering an im- 
portant revenue measure in a modern and 
highly organized state; nevertheless, such 
is the actual trend. * * * 

“Even yet many courts give little more 
than lip service to the frequently and ex- 
plicitly phrased idea that taxation is a 
practical matter. The present statement of 
the Circuit Court of Appeals for the Sev- 
enth Circuit that ‘the decisions do not ap- 
pear always to be consistent,’ is certainly 
far from an exaggeration of the situation. 


Losses 


“A rather fundamental distinction, at 
least in theory, is derived from the taxpay- 
er’s basic method of keeping books. If he 
keeps his books on the accrual basis, he has 
considerably more leeway than if on a cash 
basis. While even on the cash basis there 
are no absolutely fixed rules, yet in general 
a taxpayer is not entitled to deduct losses 
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until they are actually sustained. Thus, 
where his loss is incurred in the form of a 
liability to a third person, to whom he gives 
notes to cover his liability, the loss is not 
deductible until the notes are actually paid. 

“The taxpayer who keeps books on the 
accrual basis has a larger opportunity for 
discretion. He is entitled to (indeed, he 
must) deduct all losses which are reason- 
ably ascertainable, even though not actually 
sustained. * * * 

“The courts require, however, that the 
amount of the loss be reasonably ascertain- 
able, though actual precision to the penny 
is not required. 

“The status of the taxpayer who keeps 
books on an accrual basis might thus seem 
reasonably satisfactory. But most taxpayers 
keep books—if they keep any at all—on the 
cash basis, and so do not have this advan- 
tage. Even provisions for spreading out in- 
come, like those for installment sales, are 
not applicable to losses. * * * “even the 
taxpayer on the accrual basis may have 
serious difficulty with losses about which 
he does not know or about which he cannot 
tell whether or not they will subsequently 
be regarded as reasonably determinable in 
amount. 

“Turning now to the problem as affected 
by the kind of losses, the first and easiest 
category is a known loss, the amount of 
which can be reasonably ascertained. Where 
such a loss is caused by a casualty, it must 
be immediately deducted, even though the 
precise amount cannot be ascertained in 
that year and even if it may be made good 
by payments to third persons in subsequent 
years. 

“A more troublesome problem occurs in 
connection with the abandonment of prop- 
erty, the title to which is retained by the 
taxpayer. The Bureau has recognized that 
such an abandonment of real property may 
justify the taking of a loss at the time of 
such abandonment, though with the proviso 
that it must actually be shown that the in- 
terest thus abandoned is actually worth- 
less. There are numerous court decisions 
to the same effect, especially in connection 
with oil and mining interests in real estate. 

“The fact that the taxpayer’s lease on 
the property has not yet expired, or that 
he has not yet secured permission from the 
public authorities to make the abandon- 
ment, where that is required, does not nec- 
essarily preclude the deduction of the loss 
at the date of abandonment. But where the 
taxpayer continues operations, or where 
other circumstances indicate that the aban- 
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donment is merely temporary, the loss can- 
not be taken until the taxpayer’s interest 
in the property is extinguished. Normally, 
however, such an abandonment of land is 
at least a prima facie basis for ascertaining 
the deductibility of the loss sustained at 
the date of abandonment. 

“The same principle has been applied to 
other than real property. Where such busi- 
ness property is definitely abandoned in a 
taxable year by giving up the business as 
unprofitable, the loss may be deducted in 
that year, even though the property is not 
disposed of. But here, even more than in 
the case of real property, the abandonment 
is not necessarily sufficient of itself to jus- 
tify a deduction; it must be shown by the 
taxpayer that the abandonment is perma- 
nent and that it was actuated by a definite 
determination that the particular business 
activity for which the property is used is 
or will become unprofitable. 

“Somewhat on the border line between 
property losses through abandonment and 
losses through casualties is a loss incurred 
through governmental activity, particularly 
seizure. Here it may well be said that the 
taxpayer has been compelled to abandon 
property through the casualty of unex- 
pected governmental action, and that the 
loss thereby incurred is deductible when 
the government thus acts. And so it is gen- 
erally held. * * * 

Bad Debts 


“With respect to bad debts the situation 
seems easier for the taxpayer, even without 
the use of the provisions for a reserve. Even 
where no reserve is set up and such debts 
are individually considered, there is a wide 
scope for the voluntary action of the tax- 
payer and the effectiveness of his business 
judgment, although the statute by no means 
gives the taxpayer carte branche as to the 
time of taking bad debts as a deduction. 

“First, however, it is necessary to con- 
sider the distinction between a loss and a 
bad debt. They are often both present in a 
particular case, and it is not always easy 
to decide which one actually is involved in 
the controversy. The difference in treat- 
ment, however, makes this distinction of 
great practical importance. The Board of 
Tax Appeals has succinctly stated the im- 
portance of the distinction as follows: ‘The 
importance of the distinction lies in the 
fact that the statute permits bad debts to 
be deducted in the year in which ascer- 
tained to be bad, whereas it provides that 
losses are deductible only in the year in 
which suffered.’ * * * 
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“There are numerous cases where a 
stockholder of a corporation makes ad- 
vances to it. When the corporation becomes 
insolvent, he claims a loss on the stock and 
a deduction for bad debts with respect to 
the advances. This is entirely proper, but 
the two deductions should be treated sepa- 
rately. There is also an apparent confusion 
as between bad debts and losses, in the 
situation where a creditor has security, and 
his attempt to realize upon such security 
involves him in a loss. It is submitted, how- 
ever, that this is actually a bad debt, the 
loss being merely incidental thereto, and it 
should be treated solely upon former basis. 


“For reasons already made plain, the pre- 
vailing tendency at the present time is to 
make a sharp distinction between bad debts 
and losses. Sometimes the distinction is dif- 
ficult to apply, as in the case where a tax- 
payer made advances to a bank of which 
he was a director, in an attempt to re- 
habilitate it. These advances proved to be 
uncollectible but were held to constitute 
bad debts rather than losses, because the 
purpose of the transaction was not profit. 
This distinction may seem a bit over-tenu- 
ous; but no criticism can reasonably be 
made of the holding that where a claim is 
made against one who is not legally liable, 
such claim cannot be regarded as a bad 
debt, because it is no debt at all. So, a 
voluntary release of a solvent debtor can- 
not be regarded as charging off a bad debt, 
though it may sometimes be deductible as a 


loss. Generally speaking, a deduction of a | 


bad debt cannot be made if the debt was 
clearly worthless when acquired. However, 
bonds are usually to be regarded, from this 
standpoint, in their technical character of 
debts, and if they become uncollectible, the 
amount paid for them may be deducted as 
a bad debt. 


“The application of this distinction thus 
remains at times difficult. However, there is 
no longer doubt that it must be made. * * * 
intimation to the contrary, the Supreme 
Court has held that the provisions for the 
deductions of bad debts and losses in the 
Federal Revenue Act are mutually exclu- 
sive; therefore, no deduction can fall under 
both provisions, and can be sustained, if 
at all, only by the provision under the terms 
of which the deduction by its nature falls. 

“With bad debts the fundamental rule is 
that they are a deduction when ascertained 
to be bad and actually charged off. * * * 


“The fundamental rule, then, is that the 
debt must be ascertained by the taxpayer 
to be bad. This .means that the deduction 
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is valid if the taxpayer first ascertains this 
fact in the year in which he charges off and 
takes the deduction. If the taxpayer rea- 
sonably believes that there is some hope of 
collecting the debt—especially if he takes 
active measures in seeking to collect—the 
deduction is justifiable even though it later 
becomes evident that there has been no 
hope for some years past. This in itself 
shows a less stringent rule than can pos- 
sibly be justified with respect to losses; and 
certainly an infinitely more liberal rule than 
is generally applied with respect to that 
type of deduction. 

“But the taxpayer must charge off the 
debts when he ascertains them to be worth- 
less, or lose the benefit of the deduction. 
He is entitled, however, to use reasonable 
business judgment, and will ordinarily be 
allowed the deduction if there was reason- 
able grounds to believe that the debt was 
bad even though these conditions could not . 
then have been legally proved. In other 
words, this is a question of business judg- 
ment rather than technical proof sufficient 
for court purposes. * * * 

“However, if the taxpayer is allowed the 
use of ordinary business judgment in this 
connection, he is (not unreasonably) held 
to the same standard. If the debts were 
clearly worthless before the year in which 
they are charged off, and the taxpayer ac- 
tually did, or should, by using the infor- 
mation available to him, have known this, 
the deduction will not be allowed. This is 
clearly a reasonable rule for the protection 
of the revenue; otherwise each taxpayer 
would deduct bad debts only in the years 
when, by reason of other substantial in- 
come, it would be profitable to him to do 
so. By the same token, an advance to the 
debtor then known to be insolvent can 
never be deducted as a bad debt. Generally 
speaking, in case of doubt the decision of 
the taxpayer should be given great weight; 
but it cannot in fairness to the government 
be made absolutely conclusive. 

“Furthermore, a bad debt, in order to 
be taken as a deduction, must usually be 
charged off in the year in which it is ascer- 
tained to be bad; it is not sufficient merely 
to deduct it in the return, as is sufficient 
with respect to losses. This is a statutory 
requirement, and imposes an additional bur- 
den upon the taxpayer. It is nevertheless 
justified, as giving evidence of affirmative 
action by him in considering the collectibil- 
ity of the debt and determining that it is 
uncollectible within the year in which he 
desires to take advantage of this situation 
for tax purposes. * * * 
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Conclusion 


“As to the matter of the deduction of 
bad debts, the situation seems reasonably 
satisfactory. Confusion indeed occurs; but 
it is no more than is inevitable in a situa- 
tion where difficult and complex questions 
of fact are necessarily involved. Congress 
has been liberal with respect to the provi- 
sions for this deduction, and the Bureau 
and the courts have carried out this liberal 
policy with commendable fidelity to its 
spirit. 

“With respect to losses, however, the 
situation is by no means so satisfactory. 
The statute is probably as liberal as it 
would be safe to make it, but the carrying 
out of the rules leaves much to be desired. 

“As has appeared, there is a tendency to 
draw a distinction between known and as- 
certainable losses, on the one hand, and, 
on the other, known losses the amount of 
which is not reasonably ascertainable. The 
distinction is, after all, only a matter of 
degree. In no case should a taxpayer, no 
matter how he keeps his books, be permitted 
to take even a loss fully realized if the 
amount cannot be ascertained with reason- 
able accuracy. This does not mean, of 
course, a calculation absolutely accurate to 
the penny, but it does mean that the tax- 
payer should neither be required nor per- 
mitted to take a loss, the amount of which 
is nothing but a wild speculation. It fol- 
lows, of course, that the taxpayer should 
not be deprived of the benefit of this loss 
when the amount becomes reasonably as- 
certainable. 

“Tt would still be safer for him to take the de- 
duction early, so as to preclude any possibility of 
its becoming barred by the Statute of Limita- 
tions.” 

“The difference between the accrual basis 
and the receipts and disbursements basis 
of keeping books should be of little conse- 
quence in this connection, except that a 
taxpayer who keeps his books on an ac- 
crual basis may properly be permitted to 
deduct at once an unrealized loss, where the 
amount of such loss is reasonably ascer- 
tainable in advance. But in no case should 
a loss be required or permitted to be de- 
ducted, irrespective of whether it has been 
sustained or not, if the amount is not rea- 
sonably ascertainable. 

“Still more unsatisfactory is the situation 
with regard to unknown losses. There is no 
possible excuse for permitting a taxpayer 
to take a loss which he or no one else knew 
anything about, and, even worse, requiring 
him to take it as of the time when he was 
still unaware of it, so that the benefit is 


likely to be lost through the running of the 
Statute of Limitations. The loss should be 
deductible only when discovered, and even 
then should not be deductible if the amount 
cannot reasonably be ascertained. This last 
limitation, however, would rarely operate. 

“As has been seen, the authorities on this 
matter are quite confused. The confusion, 
however, is not merely due to the involved 
factual situations which persistently arise, 
but results to a considerable extent from 
the failure to follow the practical test set 
forth above. If and when the Bureau and 
the courts adopt the test here advocated, 
the problem will not be entirely solved; 
there will still be difficult problems as to 
which there may well be reasonable differ- 
ences of opinion. But a great advance will 
be made, in that losses will, like bad debts 
in most respects, be treated from the stand- 
point of realism and practical common 
sense, rather than, as now, with disturbing 
traces of mysticism. Such mysticism is not 
merely difficult to apply, but it has the 
much more serious disadvantage of almost 
inevitably bringing about a result which is 
unfair either to the taxpayer or the gov- 
ernment. The practical method of approach 
is not merely practical; it is also fair.” 
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Books and Brochures Reviewed 


Encyclopedia of Banking and Finance—Vol- 
ume I 


By GLENN G. MUNN, author of “Bank Credit 
—Principles and Operating Procedure,” Invest- 
ment Counsel with Paine, Webber & Co., New 
York. Published by Bankers Publishing Co., Cam- 
bridge, Mass. October, 1935. 784 pages. Price, $6.50. 


“In addition to the general encyclopedias, 
many of the more important branches of 
knowledge have brought forth special ency- 
clopedies of their own. * * * Accordingly, the 
publication of this work marks the advent 
of the first encyclopedia of American bank- 
ing and finance.” 

The above was the opening statement, 
made in 1924, in the prefare to the first 
edition of this work. The second edition, 
revised (1927), and the third, revised 
(1931), were also single volumes. In his 
preface to the first volume of the fourth 
edition Mr. Munn states in part that “the 
major force motivating the comprehensive 
overhauling of the preceding edition and re- 
constructing the present two-volume edi- 
tion lies in the vast changes wrought by the 
Franklin D. Roosevelt ‘New Deal’ Admin- 
istration Legislative changes, affecting the 
entire legal and administrative framework 
surrounding money, credit, banking, securi- 
ties, and securities markets have probably 
been more far-reaching than in any single 
administration in the history of the na- 
tion, except, perhaps, during the Civil War. 
Certainly more legislation appertaining to 
these fundamentals has been crammed into 
the years 1933-1935 than in any equal pe- 
riod within the lifetime of the present gen- 
eration of bankers. 

“The two volumes of the fourth edition 
constitute a reference manual comprising 
over 3,500 terms relating to money; credit; 
banking practice, history, law, accounting, 
organization and Government supervision; 
trusts; corporate and Government finance; 
foreign exchange; investments, securities; 
speculation; business organization; insur- 
ance; commodities; markets; brokerage; 
and business economics.” 


Subjects are arranged alphabetically and 
so well cross-referenced that little difficulty 
should be experienced in quickly finding any 


desired subject in the wide scope of this 
work on banking and finance. 

In the opinion of this reviewer, the refer- 
ences given should be very helpful to all 
students, as well as others. For example, 
under the subject “Investment” the author 
devotes two and one quarter pages to 
boiled-down statements regarding the term, 
one quarter page to cross references of 
terms used in connection with the subject of 
investments, followed by a _ bibliography 
containing ninety names of writers on the 
subject, together with names of the publi- 
cations and date of issue from which re- 
search data was secured. 


Life Insurance—Third Edition 

By S. S. HUEBNER, Ph.D., Sc.D., Professor of 

Insurance and Commerce at the University of 

Pennsylvania; President of the College of Life 

Underwriters, etc. Published by Appleton-Century 

Company, 692 pages; $3.50. 

Dr. Huebner has produced a very valu- 
able book, commending itself to all students 
of life insurance. He deals with the tech- 
nicalities of insurance with such familiarity 
that the reader finds himself readily un- 
derstanding this difficult phase of the pro- 
fession. 

The 39 chapters, comprised of five parts, 
deals respectively with the “Nature and 
Uses of Life Insurance,” “Science of Life 
Insurance,” “Special Forms of Life Insur- 
ance,” “Organization, Management and 
Supervision of Life Insurance Companies,” 
and “Important Legal Phases of Life In- 
surance.” 

The first part of the book is devoted to 
the practical uses that apply to life insur- 
ance, such as “Family and Personal Uses 
of Life Insurance,” “The Investment Serv- 
ices of Life Insurance,” etc. Part two of the 
volume goes into the scientific phases of 
life insurance presenting the considerations 
of measuring the risk, the principles under- 
lying rate making and kindred topics. Part 
three deals with the special forms of life 
insurance with chapters discussing “Group 
Insurance,” “Industrial Life Insurance,” 
etc. The last part of the book presents an 
analysis of legal principles and usages gov- 
erning the life insurance business. 
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Personnel Changes in Trust Institutions 


ARIZONA 


Phoenix—W. S. Bradfield has been ap- 
pointed manager of the Mesa branch of the 
Valley National Bank of Phoenix. 


CALIFORNIA 


San Diego—Maurice James has been 
elected vice-president and trust officer of 
the First Trust and Savings Bank. Mr. 
James formerly practiced law in Chicago 
and was for several years assistant trust 
officer of the Chicago Title & Trust Com- 
pany. He was advanced to his new position, 
in charge of the trust department, from the 
assistant trust officership, and succeeds 
Lane D. Webber, recently resigned. 


Los Angeles—Edward H. Stamm has 
been promoted to trust officer at the Santa 
Barbara branch of the Security First Na- 
tional Bank. Mr. Stamm succeeds Lawrence 
J. Toomey, who has been assigned new 
duties in the trust department at the head 
office. 


San Francisco—John M. Perry retired 
recently as a vice-president of the Bank of 
America N. T. & S. A. Mr. Perry started 
his banking career in 1924 with the United 
Bank and Trust Company in Stockton, 
which became a part of the Bank of Amer- 
ica in 1930. He became at that time vice- 
president of all Stockton branches and later 
of all branches of the Bank of America. 


KANSAS 


Larned—Mrs. A. H. Moffett has been 
elected president of the First National 
Bank. She succeeds her late husband, who 
was president and chairman of the board. 


LOUISIANA 


New Orleans—Edward B. Green, senior 
vice-president of the Federal Land Bank, 
has succeeded Robert A. Beeland, Jr., as 
president of that bank. Mr. Beeland re- 
signed the position to accept the presidency 
of the First National Bank of Greenville, 
Alabama. 


MAINE 


Portland—The Portland National Bank 
has elected Samuel L. Allen as president of 
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the bank. Mr. Allen, a former resident of 
Maine, has held several important posts in 
the banking field in the Middle West. 


MASSACHUSETTS 
Boston—Robert F. Guild, formerly of the 
Old Colony Trust Company, has joined the 
trust department of the Webster & Atlas 
National Bank. 


MICHIGAN 

Mt. Clemens—The Macomb County Trust 
Company has 
elected Macy 
E. Watkins to 
the presidency 
of that institu- 
tion. He suc- 
ceeds the late 
Charles G. 
Niematta. Mr. 
Watkins is 
president of 
both the Ma- 
comb Bankers 
Association 
and of group 
10 of the Mich- 
igan Bankers 
Association. — 
He has been 
executive vice-president of the Macomb 
Trust Company since 1929. 


MACY E. WATKINS 


MISSOURI 

St. Joseph—The board of directors of the 
Empire Trust Company has elected W. F. 
Enright president of the bank, to succeed 
Charles E; Wright, who becomes chairman 
of the board after serving twelve years as 
president. 

NORTH CAROLINA 

Smithfield—W. B. Tyler has been named 
vice-president of the First Citizens Bank 
and Trust Company. Mr. Tyler has been 
serving as liquidating agent for the Inde- 
pendence Company for the past several 
years. 

NEW HAMPSHIRE 

Hanover—Arthur W. Guyer was elected 
president of the Dartmouth National Bank 
at a recent meeting of the board of direc- 
tors. Mr. Guyer has been a director of the 
bank for the past eighteen years and a 
vice-president of the institution for the past 
nine years. 
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NEW JERSEY 

Jersey City—George S. Vrionis of New 
Rochelle, New York, has been appointed 
assistant trust officer of the New Jersey 
Title Guarantee & Trust Company, assum- 
ing his new 
duties on No- 
vember 18. Mr. 
Vrionis has 
had ten years 
experience 
with the 
United States 
Mortgage & 
Trust Compa- 
ny and several 
years experi- 
ence with R. R. 
Bixby, Ine., 
specialist in 
trust opera- 
tion, as assist- 
ant to the pres- 
ident. He has 
been assistant trust officer in charge of the 
trust department of the National City Bank 
of New Rochelle since 1929. Mr. Vrionis 
was instrumental in organizing the West- 
chester Corporate Fiduciary Association, 
and is a graduate of New York Chapter, 
A. I. B., class of 1927. 

Passaic—George Young, Jr., was recently 
elected president of the National Bank and 
Trust Company to succeed the late James 
B. Ackerman. Mr. Young has been affiliated 
with the bank for thirteen years, as assist- 
ant to the president, cashier and executive 
vice-president. 

Passaic—Harry Meyers, director of the 
Peoples Bank and Trust Company, has been 
chosen by the board of directors as counsel, 
to fill the vacancy caused by the death of 
Dr. William B. Gourley. Mr. Meyers has 
been a bank director for many years. 

New Jersey—The appointment of Frank 
Pratt as a vice-president of the Commercial 
Trust Company of New Jersey, in charge 
of the Five Corners Branch of the institu- 
tion, was announced on October 23. Mr. 
Pratt, heretofore an assistant treasurer, 
succeeds Edward Henn. His appointment 
became effective October 22. E. C. Hazlett 
has been elected an assistant treasurer in 
lieu of Mr. Pratt. 


NEW YORK 
New York—The Public National Bank & 
Trust Company has announced the follow- 
ing promotions and appointments: Cor- 
nelius Donovan, trust officer; Thomas T. 
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Dunn, assistant vice-president of the trust 
department; Harold C. Fay, assistant trust 
officer, and T. Merton Cahill, assistant 
cashier of the branch at Broadway and 
26th Street. 

Long Island—Fred B. Corey has been 
elected president of the First National Bank 
in Greenport. George B. Preston was elected 
to the position of vice-president. 


OHIO 


Geneva—C. I. Chamberlin has been elect- 
ed president of the Geneva Savings and 
Trust Company. He advances from the 
position of vice-president, a place he has 
held since the organization of the bank in 
1896. W. H. King, Sr., and A. M. Ford were 
elected to vice-presidencies. 


OREGON 


Portland—T. B. Lumsden, recently con- 
nected with the state banking department, 
has been appointed manager of the branch 
office of the United States National Bank 
in La Grange. 

PENNSYLVANIA 

Altoona—The board of directors of the 
Central Trust Company recently elected 
William B. Reed president of the company 
to succeed the late M. H. Canan. Mr. Reed 
was formerly trust officer and secretary 
and treasurer. J. C. Hennen was elected 
trust officer. 

TENNESSEE 

Franklin—Four promotions were given 
officers of the Harpeth National Bank 
recently. John A. Jordan, formerly cashier, 
is now executive vice-president; F. J. Hyde, 
former assistant cashier, has been advanced 
to vice-president; J. W. Greer, another 
assistant cashier, has become cashier. Joe 
Pinkerton, former teller, has been made an 
assistant cashier. 

Murfreesboro—E. R. Moore, vice-presi- 
dent of the Murfreesboro Bank and Trust 
Company since February, 1934, is now 
active vice-president of the Home Bank and 
Trust Company of Winchester, Tennessee. 


TEXAS 

Houston—Guy Heath has been elected 
vice-president and cashier of the City Na- 
tional Bank. Mr. Heath became a state 
bank examiner in 1930 and in 1933 was 
named chief examiner with the State Bank- 
ing Department. He resigned this position 
to accept the City National Bank’s offer. 

Terrell—W. Charlton Griffith has been 
named chairman of the board of directors 
of the American National Bank to succeed 
the late B. L. Gill, Sr. 
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Roanoke—J. Tyler Meadows, chairman of 
the board of the First National Exchange 
Bank, has been chosen to succeed the late 
E. B. Spencer as president of the institu- 
tion. Other changes in the bank were Junius 
B. Fishburne, formerly chairman of the 
executive committee, now made chairman of 
the board, and Charles I. Lunsford appoint- 
ed chairman of the finance committee. 


Trust Institution Briefs 


Barstow, Cal—The Bank of America N. 
T. & S. A., has recently received a charter 
from the comptroller of currency to open a 
branch office at Barstow. 

Riverside, Cal.—The Citizens National 
Trust and Savings Bank has been author- 
ized to maintain a branch in the City of 
Blythe. 

San Francisco, Cal—The American Trust 
Company has launched a plan of consolida- 
tion of branches that will remove 19 units. 
These will be merged with other branches, 
making a total of 70. The plan was con- 
ceived as a means of increasing operating 
efficiency and to provide better service to 
its customers. 

San Francisco, Cal—The American Trust 
Company has closed the following branches 
in Oakland: East Fourteenth-Seventy-third 
Avenue; Market-Fifteenth; Glenview, and 
the Fortieth-Telegraph branch. 

San Francisco, Cal.—L. M. Giannini, 
senior vice-president of the Bank of Amer- 
ica, has announced the addition of two new 
branches to their system. The branches are 
located in Avenal and McCloud. 

Chicago, Ill—George F. Spaulding, vice- 
president of the Northern 
Trust Company, has_ been 
elected chairman of the 
Central States group of the 
Investment Bankers Associa- 
tion. Irvin L. Potter, vice- 
president of the First Na- 
tional Bank, was. elected 
vice-chairman. Edward B. 
Hall, vice-president of the 
Harris Trust and Savings 
Bank, is a member of the 
nominating committee and 
Albert J. Robertson, vice- 
president of the Iowa-Des 
Moines National Bank and 
Trust Company, is a member 
of the executive committee 
for a three-year term. 

New Orleans, La.—D. Al- 
len Johnson, former assistant 


ALFRED M. CORCORAN, 
recently elected executive head of 
trust department. Vice-president 
of Central United National Bank 

of Cleveland. 
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trust officer of the National Bank of Com- 
merce, recently announced his resignation 
from the bank. Mr. Allen will become spe- 
cial agent for the Aetna Life Insurance 
Company in New Orleans. 


New Orleans, La.—The Association of 
Bank Women elected the following officers 
on November 13: Miss Susan B. Sturgis, 
assistant branch manager of the First Na- 
tional Bank, Boston, president; Miss Anne 
Houstoun Sadler, New York, vice-president, 
and Miss Sara J. MacLeod, Cleveland, treas- 
urer. Miss Elizabeth S. Grover of New 
York was elected regional vice-president for 
the Middle Atlantic division. 


Hyannis, Mass.—The Barnstable County 
National Bank has been granted full trust 
powers. 

Westfield, N. J——At the annual meeting 
of the Bankers Association of Union and 
Somerset Counties, Henry L. Rost, presi- 
dent of the Peoples Bank and Trust Com- 
pany, Westfield, was elected president of 
the association. F. H. Stryker, treasurer of 
Plainfield Trust Company, Plainfield, was 
elected first vice-president, and William M. 
Backer, cashier of the First National Bank 
of Bound Brook, second vice-president. 

New York, N. Y.—Percy H. Johnston, 
chairman of the board for the Chemical 
Bank & Trust Company, was elected presi- 
dent of the New York Bankers Club. 

New York, N. Y.—Edward C. Delafield, 
vice-president and director of the City Bank 
Farmers Trust Company, was elected a 
trustee of the Greenwich Savings Bank. 


New York, N. Y.—James G. Blaine, pres- 

ident of the Marine Midland Trust Com- 
pany, has been elected a trus- 
tee of the Central Savings 
Bank. 

Middletown, O.—Stockhold- 

ers have approved plans for 

_ the merger of the First and 
Merchants National Bank 
and The American Trust and 
Savings Bank. The new in- 
stitution will be known as 
the First American Bank and 
Trust Company. 

Portland, Ore.—Charles F. 
Reilly, former trust officer of 
the old Hibernia Bank and 
later trust officer of the Pen- 
dleton Branch of the First 
National Bank, has accepted 
a position with the govern- 
ment’s Internal Revenue De- 
partment at Philadelphia. 
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Portland, Ore.—The First National Bank 
has been authorized to open a branch in 
Nyssa, Oregon. 

Salem, Ore.—The officers and employees 
of the Ladd & Bush Bank have purchased 
a substantial block of stock from the own- 
ers of the bank. A. N. Bush will remain as 
president of the institution, but plans have 
been perfected that will eventually pass the 
management of the bank into the hands of 
the employees. 


Bethlehem, Pa.—A charter has _ been 
issued to the Union Bank & Trust Com- 
pany, which will succeed the E. P. Wilbur 
Trust Company. The directors have an- 
nounced that Charles Henry Graff, New 
Cumberland, Pennsylvania, will be presi- 
dent; other officers announced are: Edward 
J. Buckley of Merwood, vice-president and 
treasurer, and Edwin E. Wallace of Bethle- 
hem, secretary. The new bank will take over 
the deposits of the old E. P. Wilbur Trust 
Company which amount to about $4,- 
200,000. It is capitalized at $460,000, of 
which $110,000 has been subscribed by the 
public and $350,000 subscribed by the RFC. 


Rapid City, S. D.—The First National 
Bank and the First National Bank of 
Phillip have consolidated under the charter 
of the First National Bank of Rapid City, 
with branch office maintained at Phillip. 


Clarksville, Tenn.—The Clarksville Na- 
tional Bank has been sold to the First 
National Bank. This sale makes the First 
National one of the largest country banks 
in the state. Archer Howell and A. B. Dur- 
rett, president and cashier, respectively, of 
the Clarksville National Bank, joined the 
staff of their successor, the former as vice- 
president. 


Salt Lake City, Utah—Rulon F. Starley 
of Mt. Pleasant, has succeeded John A. 
Malia as State Banking Commissioner. 


Spokane, Wash.—The Northwest Bancor- 
poration has approved consolidation of its 
Washington affiliate, the Spokane & East- 
ern Trust Company of Spokane, with the 
First National Bank of Seattle. The Spo- 
kane bank is the only affiliate bank of 
Boncorporation in the Pacific Northwest. 


Seattle, Wash.—The Peoples Bank and 
Trust Company has assumed the deposit 
liabilities and acquired certain assets of 
the Security National Bank of Everett, 
Washington, and is operating the office of 
the national bank as a branch. 
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Government Spending 


Government spending is the greatest 
competitor that business has for the 
citizen’s dollar, Lewis H. Brown, presi- 
dent of the Johns Manville Corporation, 
New York City, said in addressing the 
A. B. A. annual convention. Mr. Brown 
asserted that in this government com- 
petition there is no equality, “for where- 
as business must appeal to the citizen 
for its share of his dollar, and the citi- 
zen is at liberty to bestow it freely or 
to withhold it, in the case of the Govern- 
ment, taxes must be paid first and are 
a compulsory levy upon every pay en- 
velope or upon every purchase.” 

“It seems to me,” Mr. Brown declared, 
“that the greatest problem that this 
country faces today is the problem of 
whether the total cost of government is 
going to continue to increase until it 
absorbs all of our national income so 
that there is no field whatever left for 
private enterprise.” In the banking field, 
he pointed out, federal agencies are lend- 
ing $5 for every $8 loaned by private 
commercial banks. The total cost of gov- 
ernment—local, state and national—he 
added, is now equal to approximately 
one-third of the national income, taxes 
alone being over 20 per cent. 

Taxes, he declared, increase the cost 
and the selling price of all products. 
“Hence taxes tend to limit the markets, 
decrease the output and restrict employ- 
ment of industry.” Of the recent growth 
in the volume of total cost of Govern- 
ment throughout the United States, for 
which taxes must be levied, he cited 
figures showing three and one-half bil- 
lions spent in 1915 and fifteen and one- 
half billions in 1934. This huge increase 
took place, he explained, while the growth 
in the population was only 27 per cent. 

Mr. Brown said he feels the only pos- 
sible solution lies in the education of the 
individual citizen in the fundamental fact 
that all the people support the govern- 
ment and that the government cannot 
support all the people. “Somehow,” he 
said, “we must make every last man and 
woman and child realize that no matter 
whether taxes are paid directly or not, 
no citizen can escape paying his share 
of the cost of government. 
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Court Decisions 


Taxation — Federal Estate — Trust 
inter vivos Discretionary Power 
Vested in Trustee to Terminate 
With Further Provision That If 
Beneficiary Predecease Grantor 
Corpus Reverts to Grantor: 


United States Supreme Court 


Guy T. Helvering, Commissioner of Internal Rev- 
enue, Petitioner, vs. St. Louis Union Trust Com- 
pany, as Successor Trustee to Liberty Central Trust 
Company, as Sole Residuary Legatee and Distribu- 
tee of the American Estate of William J. Orth- 
wein, Deceased, et al. Case No. 25. Decided Nov. 
11, 1935. 


(Mr. Justice Sutherland delivered 
the opinion of the Court affirming lower 
court decision. Mr. Justice Stone de- 
livered opinion holding that judgment 
should be reversed. The Chief Justice, 
Mr. Justice Brandeis and Mr. Justice 
Cardozo joined in the latter opinion. 
Citation omitted.) 


The decedent, several years prior to his 
death, transferred to a trustee certain 
securities in trust, to be held, managed and 
disposed of as an active trust, the net in- 
come thereof to be paid to the decedent’s 
daughter during her life, with remainder 
over to the persons named. The trustee was 
given discretionary power to terminate the 
trust whenever the trustee might deem it 
wise to do so, whereupon the estate was to 
revert to the grantor. The inderture con- 
tained a further provision that if the 
daughter predecease the grantor, the trust 
shall terminate and the trust estate be 
transferred, paid over and delivered to the 
grantor, to be his absolutely. It is this latter 
provision which gives rise to the question 
we are called upon to consider. By the 
terms of the indenture, the grantor recited 
that it was his intention to make for the 
benefit of his daughter “an absolute and 
irrevocable gift and settlement of the prop- 
erty * * * and so that the grantor shall 
during the life of his said daughter have no 
further individual or beneficial interest 
therein.” The grant was final and absolute 
in terms, and beyond the power of the 
grantor to revoke or alter. At the death of 
the grantor, neither of the contingencies 
upon which the trust estate would revert 
to the grantor had taken place. 


The commissioner assessed a deficiency 
tax against the estate upon the view that 
the grantor, having reserved the right to a 
revestment in him of the trust property, 
title to which he had conveyed, upon the 
happening of either of the contingencies 
mentioned, the transfer to the trustee was 
one “intended to take effect in possession or 
enjoyment at or after his death” within 
the meaning of § 302 (c), Revenue Act of 
1924, c. 234, 43 Stat. 253, 304.* 


The Board of Tax Appeals decided 
against the commissioner’s view (28 B. T. 
A. 107), and its holding was upheld by the 
court below. 75 F. (2d) 416. 


The substantive provision of the act 
which imposes the tax is § 301 (a); and by 
that provision the tax is laid “upon the 
transfer of the net estate of every decedent 
dying after the enactment of this act.” The 
event which gives rise to the tax is the 
death of the decedent, with the resulting 
transfer of his estate either by will or the 
law relating to intestacy. When, therefore, 
§ 302 (c) includes within the purview of 
§ 301 (a) a transfer inter vivos “intended 
to take effect in possession or enjoyment at 
or after his death,” it does so upon the 
theory that such a transfer in effect is 
testamentary—that is to say, a substitute 
for either a disposition by will or a passing 
in virtue of intestacy. 


- ‘But such a transfer, not so made, embodies a trans- 

action begun and completed wholly by and between the 
living, taxable as a gift (Bromley vs. McCaughn, 280 
U. S. 124), but obviously not subject to any form of 
death duty, since it bears no relation whatever to death. 
The ‘generating source’ of such a gift is to be found in 
the facts of life and not in the circumstance of death. 
And the death afterward of the donor in no way 
changes the situation; that is to say, the death’ does 
not result in a shifting, or in the completion of a 
shifting, to the donee of any economic benefit of prop- 
erty, which is the subject of a death tax, Chase Nat. 
Bank vs. United States, 278 U. S. 327, 338; Reinecke 
vs. Northern Trust Co., 278 U. S. 339, 346; Saltonstall 
vs. Saltonstall, 276 U. S. 260, 271: nor does the death in 
such case bring into being, or ripen for the donee or 
anyone else, so far as the gift is concerned, any prop- 
erty right or interest which can be the subject of any 
form of death tax. Compare Tyler vs. United States, 
281 U. S. 497, 503. Complete ownership of the gift, 
together with all its incidents, has passed during the 
life of both donor and donee, and no interest of any 
kind remains to pass to one or cease in the other in 
consequence of the death which happens afterward.” 
(Ital. added.) Heiner vs. Donnan, 285 U. S. 312, 322- 
323. 
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The property brought into the estate by 
subdivision 302 (c) for the purpose of the 
tax is, as said by this court in Reinecke vs. 
Trust Co., 278 U. S. 339, 348, 


“* * * either property transferred in contemplation 
of death or property passing out of the control, pos- 
session or enjoyment of the decedent at his death. 
* * * Tn the light of the general purpose of the statute 
and the language of [§ 301 (a)] explicitly imposing 
the tax on net estates of decedents, we think it at least 
doubtful whether the trusts or interests in a trust in- 
tended to be reached by the phrase in [§ 302 (c)] ‘to 
take effect in possession or enjoyment at or after his 
death,’ include any others than those passing from the 
possession, enjoyment or control of the donor at his 
death and so taxable as transfers at death under [§ 301 
(a) ]. That doubt must be resolved in favor of the tax- 
payer.” (Ital. added.) 


If, therefore, no interest in the property 
involved in a given case pass “from the 
possession, enjoyment or control of the 
donor at his death,” there is no interest 
with respect to which the decedent has cre- 
ated a trust intended to take effect in pos- 
session or enjoyment at or after his death. 
The grantor here, by the trust instrument, 
left in himself no power to resume owner- 
ship, possession or enjoyment except upon 
a contingency in the nature of a condition 
subsequent, the occurrence of which was 
entirely fortuitous so far as any control, 
design or volition on his part was con- 
cerned. After the execution of the trust he 
held no right in the trust estate which in 
any sense was the subject of testamentary 
disposition. His death passed no interest 
to any of the beneficiaries of the trust, 
and enlarged none beyond what was con- 
veyed by the indenture. His death simply 
put an end to what, at best, was a mere 
possibility of a reverter by extinguishing 
it—that is to say, by converting what was 
merely possible into an utter impossibility. 
This is well stated by the court below (75 
F. (2d) at page 418): 

“It was only in the case of the happening of certain 
contingencies over which he had no control that the 
property would revert to him. One of these contin- 
gencies was the death of his daughter prior to his 
death, while the trust still continued; and the second 
was a termination by the trustee of the trust during 
the lifetime of the grantor. Neither of these contin- 
gencies occurred, and there was, during the decedent’s 
lifetime, nothing more than a possibility that either 
would occur. In no proper sense was there an enlarge- 
ment of the interests of the beneficiaries of the trust 
resulting from the death of the decedent. That event 


merely changed the possibility that the stated would 
revert into an impossibility.” 


It is not, in reason, possible to find in 
the circumstances anything which suggests 
that the death of the grantor, whenever it 
might happen, would effect any change, or 
was intended to effect any change, in the 
extent or quality of the estate conveyed in 
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trust. The only death which could have 
had any such effect was that of the daugh- 
ter, the grantee; and that event did not 
take place. 

In that connection see Matter of Barstow, 
230 N. Y. App. Div. 371, 372-3, aff’d 256 
N. Y. 647. There the donor transferred ir- 
revocably certain property to a trustee to 
be held in trust for the benefit of two 
daughters, with the condition that upon 
the death of both, the fund then in the 
hands of the trustee was to be trans- 
ferred back to the donor if then living. 
The donor died leaving her daughters still 
living. The court held that the transfer 
took place when the deed of trust was 
executed and not when the donor died. 


“Mrs. Barstow could do nothing to change the effect 
of the deed. The corpus was beyond her control, except 
for the happening of the contingency that she might 
survive the two life tenants, and then she would have 
been revested with the corpus. The rights of the bene- 
ficiaries did not depend upon the death of the donor. 
The term of the trust was not measured by the life of . 
the donor, but by the lives of her two daughters. They 
had an interest in principal and income, provided one 
or both survived the donor. They took a vested estate 
subject to being divested if the donor survived both 
daughters. If we ‘are to view the sequence of events 
in the order of the actual rather than the possible’ 
(Matter of Schmidlapp, 236 N. Y. 278, 286), then we 
have not only a right, but are bound to conclude that 
because Mrs. Barstow died before the termination of 
the trust which she created, the transfer took place 
when the deed was executed, and not when she died. 
There was the contingency that she might survive her 
daughters, but that did not depend upon any affirma- 
tive or volitional act of the donor.” 


We think it unnecessary further to re- 
view the decisions which support our con- 
clusion. In addition to those already cited, 
the following are in point: May vs. Heiner, 
281 U. S. 238, 248; Coolidge vs. Long, 282 
U. S. 582; McCormick vs. Burnet, 283 U. 
S. 784, reversing the Circuit Court of Ap- 
peals for the Seventh Circuit (43 F. (2d) 
277), and in effect affirming the Board of 
Tax Appeals, 13 B. T. A. 423, 487; Hel- 
vering vs. Duke, 23 B. T. A. 1104, 1113, 
aff’d 62 F. (2d) 1057, and affirmed by an 
equally divided court in 290 U. S. 591; 
Helvering vs. Wallace, 27 B. T. A. 902, 910, 
913, aff’d 71 F. (2d) 1002, certiorari denied 
293 U. S. 600; St. Louis Union Trust Co. 
vs. Becker, 76 F. (2d) 8651. 

The case of Klein vs. United States, 283 
U. S. 231, which is strongly relied upon 
by the government, does not support its 
position. There the grantor, 15 months 
prior to his wife’s death, conveyed to his 
wife by deed a life estate in certain lands. 
But in the event that she survived the 
grantor “and in that case only” she was 
to take the lands in fee simple. The effect 
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of this deed, we held, was that only a life 
estate was vested, the remainder being re- 
tained by the grantor; and whether that 
should ever become vested in the grantee 
depended upon the condition precedent that 
the grantor die during the life of the gran- 
tee. The grantor having died first, his 
death clearly effected a transmission of the 
larger estate to the grantee. But here the 
grantor parted with the title and all bene- 
ficial interest in the property, retaining no 
right with respect to it which would pass 
to anyone as a result of his death. Unlike 
the Klein case, where the death was the 
generating source of the title, here, as the 
court below said, the trust instrument and 
not the death was the generating source. 
The death did not transmit the possibility, 
but destroyed it. Judgment affirmed. 


Dissenting Opinion By Mr. Justice Stone 


Decedent, in making disposition of his 
property by his trust deed, retained a valu- 
able interest in the property by which he 
postponed final disposition of it until his 
death. I think that the value of that in- 
terest was rightly subjected to the tax im- 
posed by §302 (c). This conclusion is 
strengthened and not avoided by construing 
the section as imposing a tax on the value 
of the interest which is shifted from donor 
to donee on the former’s death. Although 
the tax is a death tax, § 302 (c) neverthe- 
less applies to any interest in gifts inter 
vivos which, by their provisions, are “in- 
tended to take effect in possession or en- 
joyment at or after death,” and such gifts 
are subjected to the tax as a death tax if 
they are not complete until the donor’s 
death. Reinecke vs. Northern Trust Co., 278 
U. S. 339, 345; Klein vs. United States, 283 
U. S. 232. The decedent’s death, operating 
upon his gift inter vivos not complete until 
his death, is the event which calls the stat- 
ute into operation. Klein vs. United States, 
supra, 234. 

The section, in its scope and purpose, is 
thus similar to § 302 (d) which includes in 
the decedent’s taxable estate the value of 
his interest held as joint tenant or tenant 
by the entirety, although created by deed 
inter vivos. Tyler vs. United States, 281 
U. S. 497; Phillips vs. Dime Trust & S. D. 
Co., 284 U. S. 160. Both provisions prevent 
tax evasion by subjecting to the death tax, 
forms of gifts inter vivos which may be 
resorted to, as a substitute for a will, in 
making dispositions of property operative 
at death. See Tyler vs. United States, 
supra, 505. Compare No. 10, Helvering vs. 
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City Bank Farmers Trust Co., decided this 
day. 

It seems plain that the gift here was 
not complete until decedent’s death. He 
did not desire to make a complete gift. He 
wished to keep the property for himself in 
case he survived his daughter. He kept this 
hold upon it by reserving from his gift an 
interest, terminable only at his death, by 
which full ownership would be restored to 
him if he survived his daughter. If he had 
reserved a power to revoke the trust, if he 
survived her, Reinecke vs. Northern Trust 
Co., supra, would have made the gift tax- 
able, as would Klein vs. United States, 
supra, if he had reserved a remainder in 
himself with gift over, if he did not sur- 
vive his daughter. Instead, by using a dif- 
ferent form of words, he attained the same 
end and has escaped the tax. 

Having in mind the purpose of the stat- 
ute and the breadth of its language it 
would seem to be of no consequence what 
particular conveyancers’ device—what par- 
ticular string—the decedent selected to 
hold in suspense the ultimate disposition 
of his property until the moment of his 
death. In determining whether a taxable 
transfer becomes complete only at death we 
look to substance, not to form. Klein vs. 
United States, supra, 234; Chase National 
Bank vs. United States, 278 U. S. 327, 335; 
Reinecke vs. Northern Trust Co., supra, 
345; Saltonstall vs. Saltonstall, 276 U. S. 
260, 271. However we label the device it is 
but a means by which the gift is rendered 
incomplete until the donor’s death. The ex- 
tent to which it is incomplete marks the 
extent of the “interest” passing at death, 
which the statute taxes. 

The judgment should be reversed. 


Companion Case 


United States Supreme Court 

Louis J. Becker, Collector of Internal Revenue, 

Petitioner, vs. St. Louis Union Trust Company and 

William Edwin Guy, Executors of the Estate of 

William Deceased. Case No. 262 (Companion Case 

to No. 25). Decided Nov. 11, 1935. 

(Mr. Justice Sutherland delivered 
the opinion of the Court which follows 
in full.) 

The decedent in 1921 executed separate 
declarations of trust in favor of each of 
his four children, conveying to himself as 
trustee certain securities. He died in 1928, 
at which time the entire trust estate con- 
veyed by the four trusts amounted to nearly 
a million dollars, which amount was in- 
cluded by the Commissioner of Internal 
Revenue as a part of the gross estate of 
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the decedent and an additional estate tax 
assessed accordingly. The executors, having 
paid the additional tax, brought this action 
in a federal district court sitting in Mis- 
souri to recover the amount. The district 
court denied recovery upon the grounds 
that the transfer effected by each declara- 
tion of trust was made in contemplation of 
death and that it was intended to take 
effect in possession or enjoyment at or after 
decedent’s death. 

The Court of Appeals, after a very full 
review of the facts and authorities, re- 
versed the judgment. 76 F. (2d) 851. The 
case is here on certiorari. 

The declarations of trust were in iden- 
tical terms. By each the grantor declared 
that he held in trust for the person named 
certain property which was described. A 
copy of one of them is set forth in the 
opinion of the court below. The trust in- 
strument gave the trustee usual discre- 
tionary power with respect to sale of the 
trust property, reinvestment of proceeds, 
collection of rents, income and profits, pay- 
ment of taxes and expenses incident to the 
care, preservation and management of the 
property; and provided that he should pay 
to the beneficiary an allowance of $300 a 
month, which might be increased or de- 
creased from time to time in his discre- 
tion. Income not distributed was to be 
added to the principal. The final clause 
of the declaration provided: 

“6. (a) If the said beneficiary should die before my 
death then this trust estate shall thereupon revert to 
me and become mine immediately and absolutely, or 
(b) if I should die before her death, then this property 
shall thereupon become hers immediately and abso- 
lutely and be turned over to her and in either case this 
trust shall cease.” 

The government presents for our deter- 
mination two questions—whether, under 
the provisions of § 302 (c), Revenue Act 
of 1926, a transfer of the property under 
each of the instruments here involved, (1) 
was intended to take effect in possession or 
enjoyment at or after the death of the 
grantor; (2) was made in contemplation 
of death. 

First. The first of these questions is set- 
tled by our decision just rendered in the 
case of Helvering vs. St. Louis Union 
Trust Co., et al., ante, p. —. By the dec- 
laration of trust here under review, the 
legal title, possession and control of the 
trust estate passed irrevocably from the 
grantor as an individual to himself as trus- 
tee. The effect is no different than if the 
trustee had been another person. Cf. Rei- 
necke vs. Trust Co., 278 U. S. 339, 346. 
By the final paragraph of the declaration, 
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quoted above, the grantor does not retain 
any interest in the property, but, recog- 
nizing the completeness of the transfer, he 
provides that the property shall revert to 
him in case the beneficiary shall predecease 
him. The provision that the trust estate 
shall “revert” in case of the predecease 
of the beneficiary removes any doubt as 
to the completeness of the transfer, if 
otherwise there would be any. The ques- 
tion, therefore, is whether the mere pos- 
sibility of a reverter stamps the transfer 
as one intended to take effect in possession 
or enjoyment at or after the death of the 
grantor. The decision just rendered an- 
swers this question in the negative. 

Second. The transfer to the trustee was 
complete and became effective when made, 
seven years before the death of the de- 
cedent. The factor which brings a gift 
inter vivos within the reach of § 302 (c) 
with respect to transfers made in contem- 
plation of death “is to be found in the 
transferor’s motive.” United States vs.° 
Wells, 283 U. S. 102, 117. “Death must be 
‘contemplated,’ that is, the motive which 
induces the transfer must be of the sort 
which. leads to testamentary disposition 
. . » The question, necessarily, is as to the 
state of mind of the donor... . If it is 
the thought of death, as a controlling mo- 
tive prompting the disposition of property, 
that affords the test, it follows that the 
statute does not embrace gifts inter vivos 
which spring from a different motive.” p. 
118. The opinion proceeds to give illustra- 
tions of those motives which have reference 
to life rather than to death—as, for ex- 
ample, the desire to be relieved of respon- 
sibility; to have children independently 
established with competencies of their own. 
In each case the circumstances are to be 
scrutinized in order to discover the dom- 
inant motive of the donor in the light of 
his bodily and mental condition. p. 119. 

In the present case the district court 
found that the motive of decedent was to 
decrease his income tax by distributing a 
portion of his property among the four 
trusts and, at the same time, to make pro- 
vision for the distribution of the property 
to his children at decedent’s death, and con- 
cluded therefrom that the transfer was 
made in contemplation of death. The Cir- 
cuit Court’ of Appeals reached the oppo- 
site conclusion. It found on the evidence 
that the decedent, in making the trusts, 
was actuated by two motives—(1) to make 
his children independent; (2) to avoid high 
surtaxes on his income; and that both of 
these motives were associated with life. 
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Evidence that the decedent was in any 
way influenced in what he did by the 
thought of death, that court said, was en- 
tirely lacking. 

It is true that the decedent at the time 
of making the trusts was 76 years of age. 
But the evidence shows clearly that he 
was in excellent health, attending regu- 
larly to business, apparently was not look- 
ing forward in any way to his death, came 
of a very long-lived family, expected to 
live well beyond the age of 90, and in 
fact lived seven years after making the 
trusts. The beneficiaries were all past 21 
years of age, and the record shows only 
that the grantor’s objects were to make 
them allowances in order to get rid of the 
nuisance of treating them as children, make 
them independent so they would know what 
they were to get each year, and, as he 
had ample income of his own, to avoid the 
high surtax and make each of his chil- 
dren pay a tax on the independent income 
received. 

We are unable to find anything in the 
record which conflicts with the statement 
of the court below that evidence that de- 
cedent was in any way influenced by the 
thought of death was wholly lacking. The 
government argues that the finding of the 
trial court in respect of the matter is the 
same as that of the commissioner, and that 
this circumstance gives additional weight 
to that court’s finding. Our attention has 
not been called to anything in the record 
which shows that the commissioner’s de- 
termination rested upon such a finding. 
The petition alleges that the reason which 
brought about the commissioner’s deter- 
mination was that the transfer was one 
which “did not take effect in possession or 
enjoyment until at or after the death of 
the decedent,” and that he so advised the 
respondents by letters. The answer affirma- 
tively alleges that the commissioner’s rea- 
sons were “that there had been no transfer 
of such property during the lifetime of the 
decedent; that such property was trans- 
ferred at and as a result of the death of 
the decedent; and that such transfer was 
intended to take effect at or after the 
death of the decedent,” and that the com- 
missioner advised respondents accordingly. 
We are unable to find anything in the 
record which justifies the conclusion that 
the commissioner specifically determined 
that the transfers were made in contempla- 
tion of death, or, indeed, that there was 
any evidence before him on that subject. 

In this state of the record it cannot be 
said that the finding of the trial court in 
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this regard obtains any support from the 
determination of the commissioner. The 
situation simply is that the findings of the 
lower courts upon the matter are in con- 
flict; and a careful examination of the 
evidence contained in the record convinces 
us that the finding of the trial court was 
erroneous, and we so hold. Judgment af- 
firmed. 


The Chief Justice, Mr. Justice Brandeis, 
Mr. Justice Stone and Mr. Justice Cardozo 
dissent for reasons stated in their dissent in 
Helvering v. St. Louis Union Trust Co., ante. 


Taxation—Federal Estate—Effect of 
Provision in Living Trust Instru- 
ment for Termination at Request of 


All Beneficiaries. 

United States—-Supreme Court 

Guy T. Helvering, Commissioner of Internal Rev- 

enue, Petitioner, vs. Waldemar R. Helmholz. Case 

No. 14. Decided Nov. 11, 1935. 

(Mr. Justice Roberts delivered the opin- 
ion of the Court which follows in full— 
citations omitted) 

This case, like No. 10, arises under Sec- 
tion 302 (d) of the Revenue Act of 1926. 
The respondent is administrator and sole 
beneficiary of the estate of his wife, Irene 
C. Helmholz. In 1918 she, her father and 
mother and her brothers and sisters joined 
in an indenture conveying to a trustee all 
of the shares of stock in the Patrick Cudahy 
Family Company. Her contribution was 
999 shares, the dividends from which the 
trustee was to receive, and pay, less ex- 
penses, to Mrs. Helmholz for life, remainder 
to her appointee by will and remainder to 
her issue; and in event she or any other 
subscriber should die without issue the net 
dividends on the stock delivered to the trus- 
tee by such decedent were to be paid “to 
the surviving subscribers or their issue liv- 
ing at the time of distribution proportion- 
ately by right of representation.” 

The paragraph of the indenture relative 
to the termination of the trust is: 

“Fifth: The term of the primary trust hereby cre- 
ated shall end (1) upon the death of the last surviving 
grandchild of Patrick and Anna M. Cudahy, they be- 
ing then deceased, or (2) upon delivery to the said 
trustee of a written instrument signed by all of the 
then beneficiaries, other than testamentary appointees, 
declaring said trust term at an end, or (3) upon de- 
livery to said trustee of a copy (certified by the 
president or secretary of the Patrick Cudahy Family 
Company and under its corporate seal) of a resolution 
adopted by unanimous vote of the board of directors 
of said corporation declaring said trust term at an end, 
whereupon and in either of said events the said trustee 
shall distribute the capital stock of said the Patrick 
Cudahy Family Company to the beneficiaries then 
entitled to receive the net dividends thereof other than 
testamentary appointees; excepting the shares to the 
dividends upon which such testamentary appointees 
are entitled, which shall be held by said trustee as 
hereinbefore provided. 
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The term of the primary trust hereby created shall 
also terminate upon the dissolution of said the Patrick 
Cudahy Family Company in the manner and for any 
of the causes provided by law, whereupon the trustee 
shall distribute all the proceeds and assets by it re- 
ceived upon the liquidation of said corporation to the 
beneficiaries other than testamentary appointees then 
entitled to receive net dividends or income in the pro- 
portion in which they are severally entitled, excepting 
the proceeds and (or) assets of shares to the net divi- 
dends or income upon which testamentary appointees 
are entitled, which shall continue to be held in trust 
as hereinbefore provided. 

The term of the primary trust hereby. created shall 
also terminate upon the extinction of issue of the said 
Patrick and Anna M. Cudahy, they being then de- 
ceased, whereupon the said trustee shall convey and 
transfer the stock of said the Patrick Cudahy Family 
Company to the Wisconsin Trust Company as trustee, 
to have and to hold the same upon the trusts and for 
the uses and purposes embraced in a certain resolution 
or declaration of trust adopted by the board of direc- 
tors of the Wisconsin Trust Company May 24, 1915, 
establishing a certain community trust known as the 
Milwaukee Foundation for administration and distribu- 
tion as in said trust declaration prescribed and defined, 
subject, however, to any existing valid testamentary 
appointments made by subscribers hereto as herein- 
before provided.”’ 


Irene C. Helmholz left a will bequeathing 
all her property to respondent. The Su- 
preme Court of Wisconsin held this a valid 
exercise of her power of appointment under 
the trust deed. The petitioner determined 
that the value of the 999 shares should be 
included in her gross estate. The Board of 
Tax Appeals reversed this determination. 
The United States Court of Appeals for 
the District of Columbia, to which an ap- 
peal was taken pursuant to stipulation for 
hearing by that court, affirmed the Board. 
We granted certiorari. 

What is said in No. 10 shows that the 
transfer was complete when the trust was 
created in 1918. The features which dif- 
ferentiate this case are the absence of a re- 
served power of revocation or alteration 
and the retroactive operation of the Act. 
Either requires a decision that the corpus 
of the trust may not be included in the 
gross estate. 

The words of Section 302 (d) are, “where 
the enjoyment [of the transfer] was subject 
at the date of his death to any change 
through the exercise of a power, either by 
the decedent alone or in conjunction with 
any person, to alter, amend or revoke .. .” 
The agreement under consideration con- 
tains no such power as that described. Like 
every well drawn instrument it embodies 
provisions for the termination of the trust. 
An examination of paragraph Fifth shows 
that these were, in the main, such as any 
farsighted settlor would employ. Since the 
beneficiaries were the issue of Patrick and 
Anna Cudahy it was natural to provide 
that upon the extinction of issue the trust 
should terminate and the principal be 
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turned over to a secondary charitable trust. 
Inasmuch as the corpus comprised only the 
shares of a corporation there was nothing 
out of the ordinary in requiring that the 
trust terminate upon dissolution of the com- 
pany and that the proceeds of liquidation 
be distributed amongst the then benefici- 
aries. It was not unnatural to direct that 
the trust should end if the managers of the 
company should unanimously so decide. And 
termination upon the death of the last sur- 
viving grandchild of Patrick and Anna 
Cudahy, they being then deceased, is cer- 
tainly not unusual. 

The petitioner, however, pitches upon the 
only remaining event of termination, assert- 
ing it to be the equivalent of a power to 
revoke, or to amend, to be exercised by the 
settlor with others. This is found in the 
clause providing that the delivery to the 
trustee of a writing signed by all the then 
beneficiaries (other than testamentary ap- 
pointees) declaring such purpose, shall be 
effective to end the trust. He points out that * 
such a writing might have been executed 
by Mrs. Helmholz and her co-beneficiaries 
while she was alive, with the effect of re- 
vesting in her the shares which she had 
delivered into the trust. This argument 
overlooks the essential difference between a 
power to revoke, alter or amend, and a con- 
dition which the law imposes. The general 
rule is that all parties in interest may ter- 
minate the trust. The clause in question 
added nothing to the rights which the law 
conferred. Congress cannot tax as a trans- 
fer intended to take effect in possession or 
enjoyment at the death of the settlor a trust 
created in a state whose law permits all the 
beneficiaries to terminate the trust. 

Another and more serious objection to the 
application of Section 302 (d) in the pres- 
ent instance is its retroactive operation. The 
transfer was complete at the time of the 
creation of the trust. There remained no 
interest in the grantor. She reserved no 
power in herself alone to revoke, to alter 
or to amend. Under the revenue act then 
in force the transfer was not taxable as 
intended to take effect in possession or in 
enjoyment at her death. Reinecke v. North- 
ern Trust Company, 278 U. S. 339. If Sec- 
tion 302 (d) of the Act of 1926 could fairly 
be considered as intended to apply in the 
instant case its operation would violate the 
Fifth Amendment. Nichols v. Coolidge, 274 
U. S. 5381. 


The judgment is Affirmed. 


Mr. Justice Brandeis, Mr. Justice Stone and Mr. 
Justice Cardozo concur in the result on the ground 
last stated in the opinion. 
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Taxation—Federal Estate—Question 
of Reservation of Power to Revoke 
or Modify Trust Agreement to Be 
Exercised Jointly With Beneficiary 
and Trustee. 


United States Supreme Court 
Guy T. Helvering, Commissioner of Internal Rev- 
enue, Petitioner vs. City Bank Farmers Trust 
Company, Trustee. Case No. 10. Decided Nov. 11, 
1935. 


(Mr. Justice Roberts delivered the 
opinion of the court, published here- 
with in full—citations omitted) : 

The Revenue Act of 1926, Section 302(d), 
provides: 


“The value of the gross estate of the decedent shall 
be determined by including the value at the time of 
his death of all property, real or personal, tangible or 
intangible, wherever situated—. . . 

(d) To the extent of any interest therein of which 
the decedent has at any time made a transfer, by trust 
or otherwise, where the enjoyment thereof was subject 
at the date of his death to any change through the 
exercise of a power, either by the decedent alone or in 
conjunction with any person, to alter, amend or re- 
voke, . ‘ 


The questions for decision are whether 
the section requires inclusion in the gross 
estate of the value of the corpus of a 
trust established in 1930 where the creator 


reserved a power to revoke or modify, to 
be exercised jointly with a beneficiary and 
the trustee; and whether, if such value is 
to be included in the gross estate, the sec- 
tion offends the Fifth Amendment. 
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By a writing dated February 21, 1930, 
Gertrude Feldman James, a non-resident 
citizen, transferred securities to the re- 
spondent as trustee, the trust to last dur- 
ing the lives of her two daughters or the 
survivor of them. The income was to be 
paid to her until her death, or until the 
termination of the trust, whichever should 
first occur. After her death, her husband 
surviving, the income was to be paid to 
him. If he did not outlive her, or upon 
his death, the income was to be distributed 
amongst their issue per stirpes. At the 
termination of the trust the corpus was 
to be delivered to the husband, if he were 
alive; if not, to the settlor, if living, or, 
if she were dead, to the beneficiaries at 
that time entitled to receive the income; 
if there were none such, to the heirs at 
law of the husband. The trust was irrev- 
ocable save that the settlor reserved the 
right to modify, alter or revoke it, in whole 
or in part, or to change any beneficial 
interest, any such revocation or alteration 
to be effected with the written consent of 
the trustee and her husband or, if the 
husband were dead, of the trustee and her 
brother. If they could not agree the de- 
cision of the husband or of the brother, 
as the case might me, was to be final. 
Samuel James, the husband, survived the 
grantor, whose death occurred before the 
termination of the trust, and he is in re- 
ceipt of the income. 


Ewing Galloway 


New Home of the Supreme Court of the United States 
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The petitioner included the value of the 
corpus of the trust in Mrs. James’ gross 
estate and determined a deficiency of tax. 
The Board of Tax Appeals reversed, hold- 
ing that Section 302(d) did not apply. 
The Circuit Court of Appeals affirmed the 
Board’s decision. We granted the writ of 
certiorari because the decision below con- 
flicts with that in another circuit. We hold 


- . that the section covers this case and as so 


applied is valid. 

The Circuit Court of Appeals thought 
our decision in Reinecke vs. Northern 
Trust Company, 278 U. S. 339, required the 
language of the Act to be construed as 
tantamount to “in conjunction with any 
person not a beneficiary.” So limited it 
is inapplicable to the trust in question. 

The Reinecke case involved Section 
402(c) of the Revenue Act of 1921 (sub- 
stantially Section 302(c) of the Revenue 
Act of 1926) which directed the inclusion 
in the gross estate of all property “To the 
extent of any interest therein of which 
the decedent has at any time made a trans- 
fer, or with respect to which he has at 
any time created a trust, in contempla- 
tion of or intended to take effect in pos- 
session or enjoyment at or after his death. 
.. -”’ It was held that a gift beyond the 
power of the grantor to alter, amend or re- 
voke could not be said to take effect in pos- 
session or enjoyment at or after his death. 
Conversely, one which he alone held the 
power to revoke or modify came within the 
section, since, at his death, substantial in- 
terests passed from his control and were for 
the first time confirmed in others. The case 
involved nothing more than a determination 
whether the transfers were complete when 
made. If they were the statute did not 
reach them. Here we have a different prob- 
lem, for Section 302 (d) of the 1926 Act 
on its face embraces Mrs. James’ transfer, 
although complete when made and there- 
after beyond her own unfettered control. 

The respondent says that the section 
ought to be construed in the light of the 
analogous Section 219 (g). The latter, part 
of the income tax title, is “Where the gran- 
tor of a trust has, at any time during the 
taxable year, either alone or in conjunction 
with any person not a beneficiary of the 
trust, the power to revest in himself title 
to any part of the corpus of the trust, then 
the income of such part of the trust for 
such taxable year shall be included in com- 
puting the net income of the grantor.” The 
two sections have a cognate purpose but 
they exhibit marked differences of sub- 
stance. The one speaks of a power to be 
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exercised with one not a beneficiary; the 
other of a power to be exercised with any 
person. The one refers to a power to revest 
the corpus in the donor; the other has no 
such limitation. It is true, the Report of 
the Ways and Means Committee on Section 
302 (d) said “this provision is in accord 
with the principle of Section 219 (g) of 
the bill which taxes to the grantor the in- 
come of a revocable trust.” But to credit 
the assertion that the difference in phrase- 
ology is without significance and in both 
sections Congress meant to express the 
same thought, would be to disregard the 
clear intent of the phrase “any person” 
employed in Section 302 (d). We are not at 
liberty to construe language so plain as to 
need no construction, or to refer to Com- 
mittee reports where there can be no doubt 
of the meaning of the words used. The sec- 
tion applies to this transfer. 

We are next told that if the Act means 
what it says it taxes a transfer as one tak- . 
ing effect at death though made prior to 
death and complete when made; that to do 
this is arbitrary and deprives the taxpayer 
of property without due process. 

The section was first introduced into the 
Revenue Act of 1924, and re-enacted in that 
of 1926. Mrs. James created her trust in 
1930. She was, therefore, upon notice of the 
law’s command, and there can be no claim 
that the statute is retroactive in its applica- 
tion to her transfer. 

The inquiry is whether it is arbitrary and 
unreasonable to prescribe for the future 
that, as respects the estate tax, a transfer, 
complete when made, shall be deemed com- 
plete only at the transferor’s death, if he 
reserves power to revoke or alter exercise- 
able jointly with another. 

The respondent insists that a power to re- 
call an absolute and complete gift only with 
the consent of the donee is in truth no 
power at all; that in such case the so-called 
exercise of the power is equivalent to a new 
gift from the donee to the donor. And so 
it is claimed that the statute arbitrarily 
declares that to exist which in fact and law 
is nonexistent. The position is untenable. 
The purpose of Congress in adding clause 
(d) to the section as it stood in an earlier 
act was to prevent avoidance of the tax by 
the device of joining with the grantor in 
the exercise of the power of revocation 
someone whom he believed would comply 
with his wishes. Congress may well have 
thought that a beneficiary who was of the 
grantor’s immediate family might be amena- 
ble to persuasion or be induced to consent 
to a revocation in consideration of other 
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expected benefits from the grantor’s estate. 
Congress may adopt a measure reasonably 
calculated to prevent avoidance of a tax. 
The test of validity in respect of due process 
of law is whether the means adopted is ap- 
propriate to the end. A legislative declara- 
tion that a status of the taxpayer’s creation 
shall, in the application of the tax, be 
deemed the equivalent of another status 
falling normally within the scope of the 
taxing power, if reasonably requisite to fre- 
vent evasion, does not take property without 
due process. But if the means are unneces- 
sary or inappropriate to the proposed end, 
are unreasonably harsh or oppressive, when 
viewed in the light of the unexpected bene- 
fit, or arbitrarily ignore recognized rights 
to enjoy or to convey individual property, 
the guarantee of due process is infringed. 

Illustrations are not lacking of cases 
falling on either side of the line. 

Congress may require that property 
transferred in contemplation of death, al- 
though the transfer is so remote in time as 
not to comply with the requirements of a 
gift causa mortis, shall nevertheless be 
treated as part of the estate for purposes 
of taxation: this for the prevention of 
evasion and the giving of practical effect 
to the exercise of admitted power. This is 
true despite the fact that the statutory pre- 
scription embraces gifts inter vivos which 
are in fact fully executed, irrevocable and 
cannot be defeated. 

Although property received by gift from 
another is capital in the hands of the donee 
the gain upon a sale may be measured by 
the cost to the donor rather than the value 
at the time of acquisition by the donee. 

It is competent for Congress, in order to 
avoid the evasion of tax, to declare that 
when one has placed his property in trust 
subject to a right of revocation in himself 
and another who is not the beneficiary he 
shall, nevertheless, be deemed to control the 
property in such sense that the income 
therefrom shall be treated as his income for 
the levying of a tax. So also where an ir- 
revocable trust is established to pay for in- 
surance on the settlor’s life, to collect the 
policy upon his death, and to hold or apply 
the proceeds for the benefit of his depend- 
ents, Congress may declare the income of 
the trust fund taxable to the settlor as part 
of his own income. 

In the instances cited the power to levy 
an excise upon the testamentary transfers 
or to tax income was conceded. To effectuate 
the exercise of this admitted power and to 
prevent evasion Congress was held to have 
acted reasonably in including within the 
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sweep of the statute a status or an act not 
normally within its reach. 

There are, however, limits to the power 
of Congress to create a fictitious status 
under the guise of supposed necessity. Thus 
it has been held that an act creating a con- 
clusive presumption that a gift made within 
two years prior to death was made by the 
donor in contemplation of death, and re- 
quiring the value of the gift to be included 
in computing the estate of the decedent sub- 
ject to transfer tax, is so grossly unreason- 
able as to violate the due process clause of 
the Fifth Amendment. In the same category 
falls a statute seeking to tax the separate 
income of a wife as income of her husband. 

In view of the evident purpose of Con- 
gress we find nothing unreasonable or ar- 
bitrary in the provisions of Section 302 (d) 
of the Revenue Act of 1926 as applied in 
the circumstances of this case. It was ap- 
propriate for Congress to prescribe that 
if, subsequent to the passage of that Act, 
the creator of a trust estate saw fit to re- 
serve to himself jointly with any other per- 
son the power of revocation or alteration, 
the transaction should be deemed to be tes- 
tamentary in character, that is, treated for 
the purposes of the law as intended to take 
effect in possession or enjoyment at the 
death of the settlor. 

The judgment is reversed. 


Mr. Justice Van Devanter, Mr. Justice Mc- 
Reynolds, Mr. Justice Sutherland and Mr. Justice 
Butler are of opinion that the judgment should be 
affirmed. 


Executors and Administrators—Lia- 
bility of Executor for Failure to 
Dispose of Corporate Stock. 

California—Court of Appeals. 
Estate of Kent, 83 California Appellate Decisions, 
302, —California Appeals (2d), —, decided Octo- 
ber 18, 1935. 

On appeal from order settling account of 
executrix who was appointed April 20, 1931, 
and removed May 14, 1934, HELD: 

Executrix not surcharged because of fail- 
ure to dispose of stocks on declining market, 
evidence showing executrix consulted finan- 
cial advisers and stock and bond men, was 
alert and diligent, that it was her best judg- 
ment to retain stocks and that she acted in 
same manner with respect to several invest- 
ments of her own. Court takes judicial knowl- 
edge of depression and says judges of Appel- 
late Court know from common knowledge 
that practically all executors and adminis- 
trators of estates pending in Los Angeles 
County during same period acted in same 
general way. 
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Trusts—Liability of Beneficiaries for 
Mortgage Placed on Trust Property 
by Trustee. 

California—Court of Appeals. 
Mottashed v. Central and Pacific Improvement 
Corp., 82 California Appellate Decisions, 204, — 
California Appeals (2d) —, 47 Pacific (2d) 525, 
decided July 1, 1935. 

Declaration of trust provided trustee held 
property for purpose of granting, selling and 
conveying as trustee might deem best, au- 
thorizing trustee to renew encumbrances on 
property and for that purpose to convey fee 
to nominee for purpose of executing mort- 
gage and reconveying property to trustee 
subject thereto; that if funds in hands of 
trustee were insufficient to pay encum- 
brances, taxes, etc., against trust property, 
each beneficiary agreed to pay his proportion 
before delinquency. Trustee renewed through 
a dummy pre-existing mortgage on property. 
In this action to foreclose mortgage and re- 
cover deficiency, judgment for defendant 
beneficiaries affirmed. HELD: 

(1) Beneficiaries under true trust not 
ordinarily liable for debts incurred by 
trustee. 

(2) Though mortgagee incidentally 
benefitted by promise of beneficiaries to 
pay encumbrances, etc., this promise was 
for protection of trustee, not for benefit 
of, or available to, mortgagee. 

Court distinguishes cases where, though 
trustee held legal title, beneficiaries were in 
possession and management of property and 
— personally obligated themselves to pay 

ebt. 


Mortgages—Moratory Legislation— 
Continuance of Emergency 


Minnesota—Supreme Court 
National Bank of Aitkin vs. 
October 18, 1935. 


Showell. Decided 

In 1933 the Minnesota Legislature 
passed a Mortgage Moratorium Law per- 
mitting the Court, in its discretion, to 
grant an extension of the period of re- 
demption from a mortgage foreclosure 
sale for a period ending not later than 
May 1, 1935. The constitutionality of this 
act was upheld by a five to four decision 
of the United States Supreme Court in 
Home Building and Loan Association vs. 
Blaisdell, 290 U. S. 398. The decision was 
based upon the existence of an economic 
emergency. In 1935 the Minnesota Legis- 
lature, reciting the continued existence 
of such emergency, passed a similar act 
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permitting extension of the redemption 
period up to March 1, 1937. 

In the present case the contention was 
made that the 1935 act is unconstitu- 
tional because the economic emergency 
no longer exists. This contention was re- 
jected by the Court, which stated that 
the finding of the existence of an emer- 
gency justifying the enactment of mora- 
tory legislation is primarily a matter for 
the legislature, and that the Court was 
not prepared to hold that the legislature 
was wrong in determining that the emer- 
gency had continued into 1935. If the 
1937 legislature should enact a third 
Mortgage Moratorium Law, it will be 
interesting to observe whether the Court 
will concede the existence of an economic 
emergency at that time. 


Valuation — Brokerage Commissions 
Not Deductible in Appraising Es- 
tate Securities for Transfer Tax 


New York—Surrogates Court of New York County 
Estate of James Amm—N. Y. Law Journal, Nov. 2. 
Decided Nov. 1, 1935. 


An administrator had sold some of the 
securities belonging to the estate and as to 
these the transfer tax appraiser had al- 
lowed the deduction of brokerage commis- 
sions in fixing the value. But the adminis- 
trator held other securities which would 
ultimately be sold by him or distributed to 
the beneficiaries of the estate. He claimed 
that the sum of $20,296.00 would be paid 
to brokers in the sale of the remaining 
securities and that this amount should be 
deducted from the value of the securities 
in fixing the transfer tax. 

On this novel claim for a deduction, Sur- 
rogate Delehanty ruled as follows: 


“Section 122 of the Decedent Estate Law arbitrarily 
directs the manner in which an appraiser shall value 
the estate of a deceased person. The section provides 
that with respect to stocks, bonds or securities cus- 
tomarily bought or sold in the open markets, which is 
the type of security in question in this case, the ap- 
praiser shall value such property “by ascertaining the 
range of the market and the average of prices as thus 
found, running through a reasonable period of time.” 

“The arbitrary direction contained in the statute, fore- 
closed the appraiser from allowing brokerage commis- 
sions as a deduction in determining the value of se- 
curities. The appraiser properly disallowed the deduc- 
tion of these brokerage commissions as an administra- 
tion expense. As to the stocks distributed directly to 
the distributees no such expense was in fact incurred. 
None will be incurred on the securities still in the 
hands of the administrator if they are similarly dis- 
posed of. The court cannot speculate on the future 
handling of the securities.” 
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BY THE ACT OF MARCH 3, 1933. 
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whom such trustee is acting, is given; also that the 
said two paragraphs contain statements embracing 
affiant’s full knowledge and belief as to the circum- 
stances and conditions under which stockholders and 
security holders who do not appear upon the books of 
the company as trustees, hold stock and securities in 
a capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other 
person, association, or corporation has any interest 
direct or indirect in the said stock, bonds, or other 
securities than as so stated by him. 

CHRISTIAN C. LUHNOW. 
Notary Public No. 164, New York County, N. Y. 

Sworn to and subscribed before me this 11th day 
of October, 1935. LOUELLA F. LITTLE. 
Register’s No. 6 230. 

My commission expires March 30, 1936. 


ss. 











TRUST COMPANIES 


COMPLETE 
SERVICE 


For more than three decades the Trust Depart- 
ment of Mercantile-Commerce has been rendering 
responsible and efficient fiduciary service in St. 
Louis. Extensive facilities have been developed. 
The department is experienced in every phase of 
corporate and individual trust work. 


We invite inquiries from banks, corporations or 
individuals desiring any form of fiduciary repre- 
sentation in this territory. 


Mercantile-Commerce 
Bank and Trust Company 


Locust ~ Eighth ~ St. Charles 
St. Louis 





TRUST COMPANIES 
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CHARTERED 1836 


GIRARD TRUST COMPANY 


EFFINGHAM B. MORRIS ALBERT A. JACKSON 
Chairman of the Board President 
Tf you contemplate establishing a 
banking connection in Philadelphia 
the Girard Trust Company invites 


your consideration of its facilities. 


BROAD AND CHESTNUT STREETS, PHILADELPHIA 


Member Federal Reserve System 








